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MOTION OF THE AIR CARRIER ASSOCIATION OF AMERICA TO CONSOLIDATE

APPLICATION OF US AIRWAYS AND UNITED AIRLINES AND APPLICATIONS OF DELTA AIRLINES, NORTHWEST AIRLINES AND CONTINENTAL AIRLINES ON JOINT VENTURE AGREEMENTS SUBMITTED FOR REVIEW UNDER 49 U.S.C 1720
On July 25, 2002, US Airways and United Airlines submitted proposed code-share and frequent flyer program reciprocity agreements to the Department of Transportation (“Department”) for review under 49 U.S.C. 41720.  On August 2, 2002, the Department released portions of the proposed agreements and advised all parties that they had until August 15, 2002 to submit comments on the proposals. On July 30, 2002, the Air Carrier Association of America (“ACAA”) filed comments asking the Department to place all documents relating to the proposed alliance in the docket and to extend the waiting period before US Airways and United Airlines could implement the agreement. On August 22, 2002, the Department issued an “Extension of Waiting Period,” (“Extension”) extending the waiting period for implementation of the Alliance agreements until September 23, 2002 to allow the Department to continue its review of the proposed agreements.  In the “Extension,” the Department stated that its review of the US Airways/United agreements has been “informal.”

On August 23, 2002, Delta Airlines, Continental Airlines, and Northwest Airlines announced that they had entered into a proposed marketing agreement that includes:

· codesharing,

· frequent flyer reciprocity,

· airport lounge reciprocity,

· convenient schedule connections, and 

· coordination of airport facilities.       

If both of these proposed alliance agreements are approved, the five airlines involved in the alliances would control over 60% of the nation’s market share.   When American Airlines’ market share is added to these totals, these six carriers and their commuter partners would control approximately 82% of the nation’s market share
. 

In light of the two proposed major alliances involving five of the six largest carriers in the United States, it is absolutely imperative that the Department not conclude its review of the US Airways/United proposed codeshare and frequent flyer alliances until the Department also reviews the Delta, Northwest and Continental proposed alliance. Just as the Department found it necessary to conduct a joint review of the proposed AA/BA and United/BMI/Austrian/Lufthansa/SAS alliances, so too must these domestic alliances be looked at together.  The enormity of these two alliances and the unprecedented shift of market power and the resultant market dominance demands that the Department thoroughly review the impacts of both of these proposals before either one is allowed to proceed.

If these alliances are allowed to proceed without the Department taking significant steps to ensure that new entry and competition can survive, September 23, 2002 will be known as the Day that Deregulation Died.

Therefore, ACAA asks the Department to:

1. Place all ATSB documents involving US Airways and United Airlines in the Department’s docket. The Department should also provide a request for information to Mr. Siegel to obtain details about any discussions between US Airways officials and ATSB on the United alliance and agreements that have been reached on slots and airport facilities.  All of this material must be made available in the docket, so that meaningful review and comments can be provided.  

2. Place the Delta, Northwest and Continental proposal (when submitted) in the US Airways/United docket.  It is particularly important that no action be taken on the US Airways/United Airlines application until the Department reviews the Northwest, Delta and Continental proposal.  

3. Take necessary actions to ensure that other carriers are able to compete in markets controlled by either a US Airways/United Airlines alliance or a Delta/Northwest/Continental alliance before either alliance is approved.   These steps must include the redistribution of slots held by those five carriers at Ronald Reagan Washington National and LaGuardia Airports and providing gates and airport facilities to new entrants/ smaller incumbents at any airport in which one of the proposed alliances controls more than a 30% market share.

4. Deny codeshare authority at any concentrated hub dominated by US Airways, United, Northwest, Continental and Delta, unless small carriers are provided with equivalent access at the hub and the ability to codeshare with the partners of the dominant carriers.

Full Disclosure is Necessary

In the Extension, the Department stated that, “the ACAA motion incorrectly assumes that the ATSB based its conditional approval of the US Airways application on the airline’s ability to implement its agreements with United.  The letter released by the ATSB did not make the implementation of those agreements a necessary condition to approval of the loan guarantee application.”  As to whether the ATSB has made a codeshare agreement a requirement for the loan application approval, we suggest that the Department closely review David Siegel’s comments on US Airways’ application including his statement that “[a] marketing agreement has always been a vital piece of our plan, and it was a key component of the loan guarantee application conditionally approved by the Air Transportation Board,” (July 24, 2002 US Airways Press Release.)  The relationship between the loan guarantee and the alliance was also mentioned by Mr. Siegel in several newspaper articles including:

Inking a code-sharing deal with another major airline to share bookings and routes, which raises revenue.  US Airways is holding active talks with other majors, including its one-time merger partner United Airlines.

[Pittsburgh Tribune-Review, July 11, 2002]

Based on his comments, the Department should, at a minimum, question Mr. Siegel on this issue and place his responses in this docket.  It would appear that the Department could easily clarify this issue by asking Mr. Siegel to submit an affidavit addressing whether he and other US Airways officials (and their representatives) discussed with ATSB officials a proposed codeshare agreement with United Airline or any other carrier.  

The Department also needs to clarify what rights ATSB will have in US Airways’ slots and airport facilities.  Does the ATSB control US Airways slots and airport facilities?  It is difficult for all parties to review and provide comments on the US Airways/United proposed alliance unless all facts are fully disclosed.  

The Alliance Would Significantly Increase Concentration and Eliminate Competition

A combined US Airways/United and Delta/Northwest/Continental would control over 60% of the domestic market share.  At a number of major airports, market concentration numbers would be overwhelming.  For example:

Merged Market Share at Airports

Atlanta (ATL)

	Carrier
	Percent Market Share

	US Airways/United
	3.07

	American

	1.69

	Continental/Delta/NW
	83.34

	Total*
	88.1


Boston (BOS)

	Carrier
	Percent Market Share

	US Airways/United
	40.25

	American 
	17.15

	Continental/Delta/NW
	36.32

	Total
	93.72


Charlotte

	Carrier
	Percent Market Share

	US Airways/United
	92.73

	American 
	1.94

	Continental/Delta/NW
	4.18

	Total*
	98.85


Chicago- O’Hare (ORD)

	Carrier
	Percent Market Share

	US Airways/United
	52.14

	American 
	34.94

	Continental/Delta/NW
	6.16

	Total*
	93.24


Cincinnati (CVG)

	Carrier
	Percent Market Share

	US Airways/United
	1.10

	American 
	1.17

	Continental/Delta/NW
	96.22

	Total*
	98.49


Dallas/Ft. Worth (DFW)

	Carrier
	Percent Market Share

	US Airways/United
	3.51

	American 
	71.36

	Continental/Delta/NW
	5.34

	Total*
	80.21


Denver (DEN)

	Carrier
	Percent Market Share

	US Airways/United
	69.77

	American 
	4.71

	Continental/Delta/NW
	10.33

	Total*
	84.81


Los Angeles (LAX)

	Carrier
	Percent Market Share

	US Airways/United
	31.19

	American 
	22.36

	Continental/Delta/NW
	15.05

	Total*
	68.60


Miami (MIA)

	Carrier
	Percent Market Share

	US Airways/United
	10.6

	American 
	66.5

	Continental/Delta/NW
	9.96

	Total*
	87.06


New York- Kennedy (JFK)

	Carrier
	Percent Market Share

	US Airways/United
	16.86

	American 
	39.43

	Continental/Delta/NW
	27.54

	Total*
	83.83


New York-LaGuardia (LGA)

	Carrier
	Percent Market Share

	US Airways/United
	27.72

	American 
	21.73

	Continental/Delta/NW
	34.86

	Total*
	84.31


New York-Newark (EWR)

	Carrier
	Percent Market Share

	US Airways/United
	7.97

	American 
	7.54

	Continental/Delta/NW
	78.39

	Total*
	93.9


Philadelphia (PHL)

	Carrier
	Percent Market Share

	US Airways/United
	74.46

	American 
	7.36

	Continental/Delta/NW
	10.17

	Total*
	92.09


Pittsburgh (PIT)

	Carrier
	Percent Market Share

	US Airways/United
	86.89

	American 
	5.33

	Continental/Delta/NW
	3.15

	Total*
	95.37


San Francisco (SFO)

	Carrier
	Percent Market Share

	US Airways/United
	66.14

	American 
	8.02

	Continental/Delta/NW
	12.64

	Total*
	86.8


St. Louis (STL)

	Carrier
	Percent Market Share

	US Airways/United
	3.17

	American 
	77.76

	Continental/Delta/NW
	3.43

	Total*
	84.36


Washington- Dulles (IAD)

	Carrier
	Percent Market Share

	US Airways/United
	76.46

	American 
	8.29

	Continental/Delta/NW
	12.2

	Total*
	96.95


Washington- National (DCA)

	Carrier
	Percent Market Share

	US Airways/United
	48.25

	American 
	14.45

	Continental/Delta/NW
	32.22

	Total*
	94.92


In some parts of the country, these carriers completely dominate control over small communities in their “hub” areas.

The alliances would give US Airways, United, Delta, Northwest, and Continental a significant advantage over smaller carriers attempting to compete at a hub at which one of those carriers has a dominant presence. Moreover, competition in many parts of the country will be eliminated.  For example, in the New York area, these five carriers control all three New York airports and new entrants can’t enter any of the airports because of slot and facility restrictions.  These same restrictions apply at airports throughout the country.

By combining resources and reducing some operations, these carriers will be better positioned to engage in predatory and anti-competitive behavior. They control multiple hubs in the East and Midwest and  dominate East Coast- West Coast traffic as well as North-South traffic on the East Coast.  

It is painfully clear that when competition disappears from markets, fares go up.  Midway’s departure from Raleigh-Durham makes this point.  
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The future of low-fare competition in markets throughout the country will disappear unless the government acts.  
The Department Must Reallocate Slots and Facilities

The need for the government to first withdraw and reallocate airport facilities and slots held by US Airways/United Airlines and Delta/Northwest/Continental before the alliances are approved is supported by comments filed with the Department by Continental on the British Airways/American alliance.

. . . combining American and British Airways sales and distribution networks in both the U.S. and Europe would make it very difficult, if not impossible, for any other airline to compete.  With enormous power and scope of a combined American/British Airways in providing incentives to travel agents by offering the most flights at London and throughout the U.K., including flights on monopoly routes travel agents must access, American/British Airways could insist that travel agents shift market shares to reward the agents for volume sales and take travel agent business away from other airlines on competitive routes. Since corporate accounts require significant access to London Heathrow and global networks, the combination of American and British Airways, which are two of the world’s largest airlines, and dominate London Heathrow, would give those airlines the ability to leverage their dominance of London Heathrow to decrease the corporate business of other airlines which can neither match scope nor offer significant access to London Heathrow.

Answer of Continental Airlines, OST-01-10387, 10388, p16

Leveraging their high revenues from business travelers and their slots and facilities, American and British Airways would be able to discipline upstart carriers such as Continental by expanding their capacity and reducing their fares on Continental routes if Continental dares to challenge the American/British Airways dominance on any London Heathrow-U.S. routes.  And Continental would be unable to respond because it cannot secure sufficient competitive slots and facilities at London Heathrow to do so.

Answer of Continental Airlines, OST-01-10387, 10388, 

p 11

If Continental can be disciplined, imagine what the new “big three” could do to small carriers and new entrants in the United States. The Department also needs to protect U.S. travelers and markets.

The Department’s own studies and reports demonstrate why agreements that increase concentration and control over markets must be challenged.

Travelers are not the only beneficiaries of increased competition.  Regions where the lower fares and increased service options created by competition are available are better able to attract new businesses and business expansions; conversely, regions denied access to competitive service suffer economic difficulties.

Enforcement Policy Regarding Unfair Exclusionary

Conduct in The Air Transportation Industry, “Findings and Conclusions on the Economic, Policy and Legal Issues.”  Docket OST-98-3713

In dominated hubs as a whole, 24.7 million passengers pay on average 41% more than do their counterparts flying in hub markets with low-fare competition.  It is reasonable to expect that with the benefit of low–fare competitors another 25-50 million passengers annually would travel in these markets.

Passengers in short-haul hub markets without low-fare carriers pay even higher fares, or 54% more on average than passengers in comparable markets with a low-fare competitor.

The negative effects of high hub fares reach beyond hub cities.  Spoke communities whose service is predominantly to network hubs by hub dominant carriers may also be subjected to high prices.  Buffalo, New York provides a good example of this, and also the benefits of low-fare competitive alternatives.  People at Buffalo, and their elected representatives, worked hard to attract low-fare service and they have succeeded.  The benefits, in terms of increased service and lower prices, and enormous.  For example, average fares declined by 36%, from $185 to $119, in the Atlanta-Buffalo market after AirTran’s entry, and the number of passengers in the market increased by 65%.
“Dominated Hub Fares, Office of the Assistant Secretary of Aviation and International Affairs, U.S. Department of Transportation, January 2001

In markets without much low-fare service, short-haul markets are generally responsible for a greater proportion of the fare premiums.  Long-haul markets—even those without low-fare competition—have connecting service among network carriers, which brings about more competitive prices.  Short-haul markets (particularly those out of a dominated network hub) lack connecting competition, and are more likely to have higher fare premiums if low-fare service is not present as a competitive factor.  At US Airways’ network hub in Pittsburgh, for example, where there is little low-fare service, short-haul markets have a fare premium of sixty-one percent over fares in comparable industry markets.  In long-haul markets, where US Airways is subject to connecting competition from other network carriers, Pittsburgh’s fare premium is only nine percent.  Conversely, where an airport’s low-fare competition is clustered in its short-haul markets, the short-haul fare premium is low.

“Domestic Airline Fares Consumer Report: Fourth Quarter 2000 Passenger and Fare Information,”  “Special Feature: Fare Premiums by Airport,” June 2001, U.S. Department of Transportation

To ensure that the industry is allowed to operate with open markets and a level playing field, before the Department takes any action to allow US Airways, United, Delta, Northwest and Continental to strengthen their grip on already dominated hubs, these carriers must be required to provide 15% of their DCA slots, 10% of their LGA slots, and airport facilities at all hubs to smaller carriers.  In addition, before the Department approves the US Airways/United or the Delta, Northwest and Continental Airlines’ proposals to codeshare and share frequent flyer programs at any airports including BOS, PHL, MDW, LGA, DEN, new entrants and small carriers must be presented with equivalent access and rights at these same airports.           

Conclusion
Consolidation in the airline industry continues.  These alliance proposals, submitted by the largest carriers in the country area would further lessen competition.  Unless steps are taken to allow for the growth of new entrants, the Department should not allow further concentration.  The following statements made in 1998 demonstrate why it is now time to act.

“I am afraid, Mr. President, that concentration is increasing rather than decreasing.  That trend can only be reversed when we get new entrants into the airline business.  I am very disappointed at some of the information-much of it anecdotal-that I hear of the major airlines basically preventing that competition from beginning, or even exiting, for a long period of time.”  

Senator John McCain

“But we do not have more competition after deregulation; we actually have less competition.  The 15 independent airlines operating at the beginning of 1986 had been merged into six megacarriers by the end of 1997 … megacarriers have created competition free zones in effect, securing dominant market shares at regional hubs.”

Senator Byron Dorgan

[Senate floor discussion of the National Air Transportation System Improvement Act of 1998, Senators John McCain and Byron Dorgan]

WHEREFORE, ACAA asks that the Department:  (1) Disclose in this docket all documents and communications between US Airways, United, and the ATSB that relate to any of the issues addressed in this docket; (2) Consolidate Delta/Northwest/Continental proposal into this docket to be reviewed in conjunction with the US Airways/ United proposal; (3) Redistribute slots at DCA and LGA to new entrants and provide gates and airport facilities to new entrants/smaller incumbent at any airport where one of the proposed alliances exceeds a 30% market share; and (4) Disapprove codeshare and frequent flyer program alliances at concentrated hubs unless small carriers at each hub are provided with equal access and rights.

These competition-enhancing steps are necessary in order for deregulation to survive.  The Department’s mission is clear; it is time to protect the interests of the American public.  

Instead of being the day that “Deregulation Died”; the Department should make September 23, 2002, “The day that a new phase of ‘Deregulation’ was born.”

Respectfully Submitted,







Edward P. Faberman

Michelle M. Faust

AIR CARRIER ASSOCIATION OF AMERICA

1500 K Street, NW, Suite 250

Washington, DC 20005-1714

202-639-7502

202-639-7505 (FAX)



� In addition to their domestic relationships, (in certain markets, these carriers codeshare with each other – for example, Northwest codeshare with American Eagle in Los Angeles and Boston), these carriers have extensive international alliances.  United’s Star Alliance has thirteen partners.  As their domestic and international alliances grow, they further  shut the door on competition!


� Data from Aviation Daily, 12/14/00-12/18/00.


� American Airlines’ numbers include TWA.
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