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1.
Prologue

1.
This document represents the considered answer of Virgin Atlantic Airways Limited (“Virgin Atlantic”) to the applications from British Airways plc (“British Airways”/”BA”) and American Airlines Inc (“American”/”AA”), and their associated affiliates and subsidiaries, (collectively known as the “Joint Applicants”) for approval of, and anti-trust immunity for, their alliance agreement of 3 August 2001, under USC 41308 and 41309, as lodged in Docket OST-2001-10387-1 with the US Department of Transportation (“US DOT”) on 10 August 2001.

2.
Virgin Atlantic would like to state at the outset that it believes that it would currently be impossible to conduct a relevant, robust and meaningful competition analysis of the plans put forward by British Airways and American following the tragic events of 11 September 2001, and the subsequent effects that those events have had on the international airline industry.  With airlines cutting schedules and routes throughout Europe and the US, and with some carriers likely to file for bankruptcy in the near future, it is impossible to predict with any degree of certainty the likely levels of future competition in the markets affected by the British Airways/American proposals.  On this basis, Virgin Atlantic believes that the proceedings should be put on hold for a period, pending the stabilisation of the airline industry in general and the trans-Atlantic market in particular. 

3. Adding to the uncertainty is the fact that BA has publicly announced that it is currently in alliance discussions with other airlines, notably KLM
. An alliance between BA and KLM raises two immediate concerns. First, the addition of KLM’s US partner, Northwest, to the BA/AA alliance would greatly increase the anti-competitive impact of that alliance on trans-Atlantic routes. Secondly, if BA’s intention is to replace American with Northwest as BA’s US partner, the current application is redundant. In either event, in Virgin Atlantic’s view it is not possible for the competition authorities to proceed with the current investigation until BA has given a firm undertaking as to its future alliance intentions.

2. Introduction

“In any other industry this [the BA/AA Alliance coupled with Open Skies] would be a squalid compromise, clearly contrary to the public interest. It would create the potential for a cartel with a dominant position at Heathrow, even though it would have to surrender some of its existing slots.”

A.
Structure of this Submission
4.
In the Introduction to this submission, Virgin Atlantic gives a brief description of its own business (paragraphs 12 to 17) and then addresses the nature of the current BA/AA application (paragraphs 18 to 23), the joint applicants’ previous application (paragraph 24) and other relevant applications (paragraph 25).

5.
The introduction is followed by a section on Market Definition (paragraphs 26 to 43) which refers back to the market definitions used in the European Commission’s and UK competition authorities’ preliminary findings on the last BA/AA alliance application (paragraphs 26 to 30).  These are market definitions that Virgin Atlantic commends to the US DOT.  The section sets out how the definitions are still valid today and includes a series of tables illustrating the supreme importance of London in the UK/US market and the small number of passengers using indirect services (paragraphs 31 to 38).  This section also includes an explanation of how Gatwick does not compete with Heathrow, and why Heathrow is the airport of choice (paragraphs 39 to 43).  The following section on the basis for market assessment explores the unique circumstances surrounding the current application, in particular the aftermath of the events of 11 September, and concludes that any competition analysis of the application has to be based on a worst case assumption (paragraphs 44 to 48).

6.
This is followed by a section analysing the Competitive Impact of the proposed alliance (paragraphs 49 to 80).  The section demonstrates that the alliance would lead to single firm dominance in several markets (paragraphs 49 to 51) and collective dominance in a number of other markets.  The section then explores the more wide-ranging and indirect effects of the proposed alliance on competition (paragraphs 52 to 80).  It draws on various economic models and studies, illustrating (i) how alliance carriers can draw on their networks to cross-subsidise (paragraph 52), (ii) the role played by hubs (paragraphs 67 to 80), and (iii) the importance of loyalty schemes such as Frequent Flyer Programmes (FFPs) in dominating the markets (paragraphs 58 and 66).

7.
The following section discusses the difficulty of Market Access in particular to London Heathrow airport (paragraphs 81 to 99).  It sets out Virgin Atlantic’s experiences in this regard (paragraphs 90 and 91).  It also discusses the insignificance of any possible additional capacity at London Heathrow in the short- and medium-term future (paragraphs 92 to 98).  Finally, the section illustrates the current position as regards slot holdings at London Heathrow (paragraph 99).

8.
The section on Alliance Competition demonstrates that there are no benefits to consumers arising from an exempted alliance and a conventional UK/US Open Skies agreement that could not arise otherwise (paragraphs 100 to 106).  It employs economic illustrations to explain the rational behaviour of alliance duopolists - which is not to compete (paragraphs 104 to 106).  It is followed by a section on Collective Dominance (paragraphs 107 to 140).  This section, firstly, sets out the general conditions for a finding of collective dominance (paragraphs 109 to 122) and, secondly, applies these to some of the relevant markets (paragraphs 123 to 138), concluding that there is a significant risk that the proposed alliance would lead to situations of collective dominance of the two largest airline alliances, oneworld and Star (paragraphs 139 and 140).

9.
The following section deals with the proposed Open Skies agreement between the UK and the US and the current Bermuda II agreement (paragraphs 141 to 153).  The section gives some background on Bermuda II and the current position (paragraphs 141 to 145) and provides information on the stance previously taken by British Airways on these two issues (paragraphs 146 to 147). The section also examines the likely impact on competition of coupling Open Skies with an immunised BA/AA alliance (paragraphs 148 to 153).

10.
Following on from this, the submission addresses the case made by the Joint Applicants, rebutting each of their assertions in turn (paragraphs 154 to 204).  Thus it rebuts (i) the claim that BA/AA are only asking for the same advantages that other alliances currently enjoy (paragraphs 155 to 163), (ii) the claim that Open Skies will further enhance competition in the UK/US market (paragraphs 164 to 173), (iii) the claim that antitrust immunity for the proposed alliance would result in significant efficiencies and consumer benefits (paragraphs 174 to 175), (iv) the claim that the proposed alliance would not substantially reduce competition in any relevant market (paragraphs 176 to 201), and (v) the claim that the Star alliance with the deeper involvement of bmi british midland would provide the necessary competitive constraint to BA/AA’s alliance (paragraphs 202 to 204).

11.
Finally, Virgin Atlantic gives its Recommendations for the investigation, namely to conclude that the proposed alliance is anti-competitive and should not be immunised (paragraphs 205).  However, in the event that investigation does not arrive at the same conclusion, Virgin Atlantic also states that effective Remedies would be pivotal to maintaining any sort of competition on the relevant markets (paragraphs 206 and 207).

B.
Virgin Atlantic Airways Limited
12.
Virgin Atlantic is an interested third party in the case of the joint applications from British Airways and American for immunity from prosecution from competition laws for their proposed alliance.  Virgin Atlantic will also be responding to the similar applications for immunity by United Airlines Inc, and British Midland Airways Limited (d/b/a bmi british midland).  Virgin Atlantic is a key player in the UK-US aviation market where, despite not having a US alliance partner or the benefit of any US hubs, it currently competes against the Joint Applicants and other parties.  

13.
Virgin Atlantic was established in 1984, when it commenced scheduled air services between London’s Gatwick Airport and Newark.  Since that time the company has grown to become the UK’s second largest scheduled airline (in terms of Revenue Passenger Kilometres and Available Seat Kilometres).  Prior to the cutbacks in services announced on 17 September 2001
 following the terrorist attacks on New York and Washington, Virgin Atlantic operated to 22 destinations in 12 countries with a fleet of 31 aircraft.  The reductions in operations which were announced on 17 September 2001 included the withdrawal from 3 destinations
 and the eventual grounding of the airline’s entire Boeing 747-200 fleet.  Details of the destinations to which Virgin Atlantic operates and the frequency of service are set out in Table 1 below.  Details of the company’s aircraft fleet are in Table 2. 
14.
In 2000, Virgin Atlantic operated 29,471 million Revenue Passenger Kilometres, and for the financial year ending April 2001, recorded a profit of £45 million (before tax and exceptional items) on a turnover of over £1.5 billion. Prior to the events of 11 September, the airline employed approximately 7,500 staff, although this number will fall significantly as a result of the cutbacks referred to above. 

Table 1: Virgin Atlantic Destinations & Frequencies

	 Overseas  

 Destination
	UK Airport
	August 2001 Services
	Currently Planned Services Winter 2001
 

	Antigua
	 London Gatwick
	1 services per week (spw)
	2 spw

	Athens
	 London Heathrow

 London Gatwick
	7 spw

6 spw
	-

-

	Barbados
	 London Gatwick
	5 spw 
	5 spw

	Boston
	 London Gatwick

 London Heathrow
	7 spw

-
	-

7 spw

	Cape Town
	 London Heathrow
	2 spw
	2 spw


	Chicago
	 London Heathrow
	7 spw
	-

	Delhi
	 London Heathrow
	2 spw
	2 spw

	Hong Kong
	 London Heathrow
	9 spw
	7 spw

	Johannesburg
	 London Heathrow
	7 spw
	7 spw

	Lagos
	 London Heathrow
	4 spw
	4 spw

	Las Vegas
	 London Gatwick
	3 spw
	3 spw


	Los Angeles
	 London Heathrow
	14 spw
	14 spw

	Miami
	 London Gatwick
	7 spw
	7 spw

	Newark
	 London Gatwick

 London Heathrow
	7 spw

7 spw
	-

12 spw

	New York-JFK
	 London Heathrow
	21 spw
	14 spw

	Orlando
	 London Gatwick

 Manchester
	14 spw

6 spw
	14 spw

6 spw


	San Francisco
	 London Heathrow

 London Gatwick
	7 spw

4 spw

	7 spw

-

	Shanghai
	 London Heathrow
	3 spw

	3 spw

	St Lucia
	 London Gatwick
	1 spw
	2 spw

	Tokyo
	 London Heathrow
	7 spw
	7 spw

	Toronto
	 London Gatwick
	7 spw
	-

	Washington
	 London Heathrow
	7 spw
	7 spw


Table 2: Virgin Atlantic Fleet 

	 Aircraft Type
	August 2001
	Projected November 2001



	 Boeing 747-200
	9
	7


	 Boeing 747-400
	11
	12

	 Airbus A340-300
	10
	10

	 Airbus A321-200
	1
	0


15.
Virgin Atlantic has simple code sharing relationships
 with bmi british midland, Malaysian Airline System (MAS), Air India, Continental Airlines and Singapore Airlines.  The arrangements with MAS and Continental have been reviewed by the UK authorities and found to be in the interests of consumers.  In addition, the arrangement with Continental has been approved by the US authorities.  Virgin Atlantic had also recently announced its intention to code share on certain services provided by the US regional operator, Midwest Express, though those plans are currently on hold.  

16.
Details of the routes covered by Virgin Atlantic’s various code share relationships are set out in Table 3.  None of these arrangements can be considered to be an “alliance” of the same nature as the oneworld or Star alliances. In each case they are either block space or free sale code share arrangements where each of the participants continues to compete with the other.  
Table 3: Virgin Atlantic’s Code Share Arrangements

	 Operating Carrier
	Marketing Carrier
	Routes

	 Bmi british midland
	Virgin Atlantic
	London Heathrow to: Amsterdam, Belfast, Brussels, Edinburgh, Glasgow, Madrid, Manchester, Rome, Milan, Paris


	 MAS
	Virgin Atlantic
	London Heathrow to Kuala Lumpur

Kuala Lumpur to Sydney

	 Virgin Atlantic
	Air India
	London Heathrow to Delhi

	 Virgin Atlantic
	Continental Airways
	London Heathrow to Los Angeles, New York-JFK, Newark, Washington, San Francisco.

London Gatwick to Boston, Orlando, Miami

	 Continental Airways
	Virgin Atlantic
	London Gatwick to Newark

	 Singapore Airlines
	Virgin Atlantic
	London Heathrow to Singapore


17.
As the only independent UK-based competitor to British Airways in the long-haul market, and as the only independent UK-based competitor to British Airways and American in the trans-Atlantic market, Virgin Atlantic is clearly an interested party in this matter.

C.
The Nature of the Application from the Joint Applicants

18.
This is the second time that British Airways and American have sought immunity from prosecution under competition laws on both sides of the Atlantic for an alliance agreement between themselves.  The previous attempt was launched in 1996, with official filings made in 1997.  That attempt eventually foundered when the Joint Applicants decided that they were not prepared to accept the regulatory price required by the UK and EU competition authorities (OFT and DG Competition) to allow the alliance to proceed.  In their current application, British Airways and American claim that their alliance has been left behind by other airline alliances as they have not been awarded the necessary regulatory clearances to allow them to co-operate more closely.  This was of their own choosing.  It was their decision not to accept the regulatory price of the divestiture of 267 slots at Heathrow (plus other measures) set last time by the UK and EU authorities.  For reasons which are outlined below, clearance of the BA/AA alliance agreement, if at all appropriate, would now require the divestiture of more, not less, slots and associated terminal facilities as well as requiring other actions to be taken.

19.
In this current application, British Airways and American are seeking to implement a virtual merger.  Their application to the US DOT for anti-trust immunity states that “following the grant of anti-trust immunity [American and British Airways] will be positioned to operate as if they were a single entity.”
 Any attempt, therefore, by the Joint Applicants to portray this as a less significant application than their previous attempt to receive immunity and exemptions is misleading.  

20.
Whilst it is true that the profit/cost sharing element of this current application is lesser in scope than the previous application, in that on this occasion it involves nine key London-US routes rather than the entire trans-Atlantic operations of both carriers, the range and scope of the current application remains enormous.  This is because American, and to a lesser extent British Airways, produces services via hub-and-spoke operations: these nine key routes are connected to many others. The result of their plans is that British Airways and American will have hubs at both ends of their trans-Atlantic routes, which will greatly reduce the ability of companies such as Virgin Atlantic to compete effectively against them.

21.
By their own admission, British Airways and American are seeking to act as one right across their respective networks.  They are seeking to link together the world’s largest airline with Europe’s largest carrier; the world’s largest frequent flyer programme with Europe’s largest frequent flyer programme; and the airline that dominates the most significant international airport in Europe with an airline that dominates large sections of the world’s largest aviation market, the US domestic market.  

22.
In their application to the US DOT, British Airways and American state that:  

“The proposed alliance will involve co-ordination in such areas as code sharing, frequent flyer programs, global route and schedule planning, sales, advertising and marketing, pricing and inventory management, product and service standards, inventory and procurement, revenue and cost allocation, ground handling, airport facilities and support services, cargo services, information technologies and distribution systems, and other core airline activities.”

This is essentially everything that an airline does.  Rather than remaining as separate identifiable entities, the Joint Applicants will become one if they are successful in their various applications.  The Joint Applicants have freely stated that their alliance network will cover 24,890 city pairs.
  It is not possible, therefore, to describe the proposals from the Joint Applicants as simply being a deepening of their current relationship on trans-Atlantic routes.

23.
In their various filings the Joint Applicants have proffered several reasons as to why their current applications should be successful.  These include claims that global alliances have redefined the competitive landscape; that Open Skies will further enhance competition in the US-UK market; that immunity/exemptions will allow the Joint Applicants to receive significant efficiencies and to deliver consumer benefits; and that the alliance will not substantially reduce competition in any relevant market and indeed could have a positive effect on business travellers. Virgin Atlantic believes that none of these arguments is sustainable, and in the remainder of this submission sets out why the application from British Airways and American should be rejected.

D.
Previous Applications from British Airways and American

24.
The events surrounding the previous applications to the US DOT, OFT and DG Comp are well recorded.  These should not be ignored this time.  Whilst the applications are not identical, in that the cost/profit sharing elements are different, the range and scope of the alliance proposals this time are such that the various competition authorities can draw heavily on their previous experience.  In particular, Virgin Atlantic feels that the conclusions of the various competent authorities regarding the  definition of the market remain valid for the purposes of this latest application.  However, it is also Virgin Atlantic’s view that the impact of the proposed alliance on the market will be even more severe this time and thus the now prevailing circumstances will require a more robust regulatory response.

E.
Other Relevant Applications
25.
Much is made in the British Airways and American applications of the then expected applications for anti-trust immunity/exemption orders from United and bmi.  Indeed, the Joint Applicants state that the presence of an United/bmi british midland alliance will act as a competitive constraint on their operations.  Virgin Atlantic will be responding separately to any United/bmi/Lufthansa/Austrian/SAS application
, and in doing so we shall be concentrating on the resulting joint dominance both in the trans-Atlantic markets and at Heathrow Airport that the alliances will enjoy.  This is because the proposed entry of bmi to the trans-Atlantic market from Heathrow will have a negligible effect on competition. In any case, it is not possible for the competition authorities to take any account of the impact of a United/bmi british midland alliance in the absence of a formal application. The results of the events of 11 September may now preclude such an application.

3.
Market Definition

26. In response to the original application from the Joint Applicants for anti-trust immunity, the UK OFT and the (then) Directorate-General IV of the European Commission made certain statements pertaining to market definition.  With the broader definition of “time-sensitive” travellers and the caveats noted below, Virgin Atlantic commends these statements to the DOT.  In its revised advice to the Secretary of State for Trade and Industry on the original application from British Airways and American, dated 6 August 1998, the OFT stated that there are two relevant sorts of market: 

1) For passengers who are primarily sensitive to time, such as those travelling on business, the relevant markets are a series of non-stop point to point routes (such as London-New York), where these are available.  

2) For passengers who are more sensitive to price, such as those travelling for leisure, the relevant market is wider and will encompass indirect flights. 

These passengers will not tolerate all indirect routes (passengers from London to New York are unlikely, for instance, to fly via Frankfurt because of the substantial time delay that this would cause with little, if any, cost saving). Hence the market for these passengers encompasses all of the United Kingdom at one end and all of the United States at the other.

27.
Virgin Atlantic broadly agrees with these statements, with three caveats. First, London’s Gatwick Airport is not an effective substitute for Heathrow. Second, given the availability of frequent direct services in London-US markets, particularly in the densest markets, the majority of more price-sensitive passengers travelling between London and the US airports served directly from London also use direct services. Third, the majority of passengers travelling between the UK and the US are travelling between London and the US, and a substantial proportion of UK regions-US passengers will travel via London given the frequent direct services provided between London and the US. Each of these is discussed further below. 

28.
In its draft proposal on the original application, dated 8 July 1998, (then) Directorate-General IV of the European Commission found that there were three distinct air transport markets between Europe and the United States: 
1) For time-sensitive passengers, each direct route between the UK and the US constitutes a separate market. Time-sensitive passengers were defined as persons resident in the United Kingdom or the United States travelling on first class or business class tickets.

2) The scheduled transport of non-time-sensitive passengers travelling between the United Kingdom and the United States. Non-time-sensitive passengers are persons resident in the UK or the US who use either direct or indirect flights depending largely on the price, and hence travel in classes other than first or business. Passengers resident in the UK hardly ever go to the Continent of Europe before flying to the US. Such passengers may leave from a provincial UK airport and catch a connecting flight in the US, or leave from London and catch a connecting flight in the US, or leave from a provincial UK airport and catch two connecting flights, one at London and the other at a US airport. On the UK side, the market consists mainly of the London area, around which most of the traffic is concentrated. 

3) Passengers travelling from the Continent of Europe to the United States via London (and vice versa). These passengers form part of a “north-western/western central Europe/United States” area.

29. Virgin Atlantic broadly agrees with these statements (with the same caveats that are applicable to the OFT’s statements), with one important exception. Virgin Atlantic continues to believe that the Commission’s definition of ‘time-sensitive’ travellers is too narrow. It is certainly the case that passengers travelling in first or business class are time-sensitive. They are also not (up to some point) price-sensitive: they are prepared to pay for service quality features such as more leg-room, superior food and entertainment options, business tools and so on, in addition to schedule convenience-related features (e.g. date or time flexibility). However, there is also a group of passengers who are time-sensitive but are not prepared to pay for non-schedule convenience-related features (with perhaps the exception of more leg-room). These passengers exhibit both time-sensitive and price-sensitive characteristics, and therefore sit in cabins other than first or business. Virgin Atlantic provides a separate cabin for these passengers (“Premium Economy”), which other carriers are beginning to copy: British Airways now offers “World Traveller Plus”. Some carriers (United, for example) put these passengers in the first few rows of the economy cabin where there is generally more leg-room (United calls this area of their economy cabin “Economy Plus”). Most airlines, however, continue to seat such passengers in the economy cabin.

30.
With the broader definition of time-sensitive travellers and the caveats noted above, the OFT and the Commission’s statements are still valid today: nothing has happened since 1998 which could alter them. 
(i)
London dominates the UK-US markets

31.
Table 4 shows that it is still the case that the majority of passengers travelling between the UK and the US are travelling between London and the US: approximately 92%. (Data on passenger numbers on a route-by-route basis are provided in Table 24 in the annex to this document).

Table 4: UK–US Passengers by UK Departure Point (January to December 2000)

Source: US DOT T100 (Back Aviation)

	 Carrier
	Heathrow-US Passengers
	Gatwick-US Passengers
	Total London-US Passengers
	UK Regions-US Passengers

	 Air India
	348,374
	0
	348,374
	0

	 Air New Zealand
	243,422
	0
	243,422
	0

	 American Airlines
	1,665,024
	359,137
	2,024,161
	292,940

	 British Airways
	4,390,692
	1,826,215
	6,216,907
	113,386

	 Continental
	0
	681,661
	681,661
	395,371

	 Delta
	0
	518,563
	518,563
	272,314

	 Kuwait Airways
	64,672
	0
	64,672
	0

	 Northwest
	0
	375,676
	375,676
	0

	 PIA Pakistan International
	0
	0
	0
	105,313

	 TWA
	0
	130,772
	130,772
	0

	 United Airlines
	2,034,314
	0
	2,034,314
	0

	 US Airways
	0
	384,565
	384,565
	76,717

	 Virgin Atlantic
	1,905,609
	1,405,107
	3,310,716
	177,772

	 Total
	10,652,107
	5,681,696
	16,333,803
	1,433,813


32.
Tables 5 and 6 show that, of these passengers, only 1.8% travel via third countries, of which 1.1% is via Continental Europe. Table 5 also shows that, of the passengers travelling between London and the US, approximately two-thirds begin their journey in London and end their journey in the US, or vice versa. The remaining one-third begin their journey outside of London and travel to the US via London, or vice versa. It also shows that just over half the passengers travelling between London and the US originate their journey in London and travel non-stop to their destination, or vice versa.

Table 5: Passengers Travelling Between London and the US in 2000

Source: CAA Passenger Survey 2000

	 London to US Travel Pattern
	Passenger Numbers
	% Share of Total London-US Market

	 Connecting at London – Connecting at US Gateway
	996,867
	5.9%

	 Terminating at London – Connecting at US Gateway
	2,618,413
	15.5%

	 Connecting at London – Terminating at US Gateway
	4,424,427
	26.1%

	 Terminating at London – Terminating at US Gateway
	8,577,727
	50.7%

	 Travelling via Third Countries 
	299,465
	1.8%

	 Total
	16,916,899
	100.00%


Table 6: London-US Passengers Travelling via Third Countries

Source: CAA Passenger Survey 2000

	 Third Country 
	Total Passengers
	% Share of Total London-US Passengers

	 Denmark
	1,301
	0.008%

	 France
	26,717
	0.16%

	 Germany
	60,888
	0.36%

	 Greece
	617
	0.004%

	 Iceland
	46,641
	0.28%

	 Ireland
	8,960
	0.05%

	 Italy
	2,302
	0.014%

	 Netherlands
	26,943
	0.16%

	 Spain
	2,364
	0.014%

	 Switzerland
	8,289
	0.048%

	 Total Europe
	185,022
	1.10%

	 Canada
	114,085
	0.67%

	 Hong Kong
	239
	0.0014%

	 South Africa
	119
	0.0007%

	 Total Rest of  

  World
	114,443
	0.672%

	 Total
	299,465
	1.77%


(ii)
Time-sensitive and high-yield passengers

33.
There is still a group of passengers whose time is extremely valuable and hence they or their employers are prepared to pay more for particular aspects of service quality, and a group of passengers who are not prepared to pay more for higher service quality. As explained above, the extent to which time-sensitive passengers are also price-sensitive will determine whether they are prepared to pay more for service quality features such as superior food and entertainment options and business tools, in addition to schedule convenience-related features. This is reflected in the fact that carriers provide several levels of service: Virgin Atlantic, for example, provides Premium Economy class for those passengers wanting schedule flexibility and more leg-room than Economy but who are not willing to pay business class prices, and Upper Class for those passengers who are prepared to pay more for additional (non-schedule convenience-related) service quality features. British Airways has recently invested heavily in its first and business class products, and, as mentioned above, developed its own version of Premium Economy. The International Air Transport Association (IATA)’s 1999 Corporate Air Travel Survey found that schedule (not price) was the most important determinant of airline choice on long-haul routes for those travelling on business (‘schedule’ was cited by 40% of respondents)
. 

34.
In the case of London-US markets, the number of time-sensitive passengers is greater than would otherwise be expected based on population, given that London, partly by way of its international financial centre status, continues to contain large numbers of firms who place an extremely high value on their employees’ time. Salaries in professions such as banking, management consultancy and law are often in excess of £100,000 (according to The Economist, 17 October 1998). New York similarly contains a large number of firms who place an extremely high value on their employees’ time: Wall Street’s 160,000 workers were paid an average of $182,000 (nearly £110,000) in 1997. British Airways’ recent changes in corporate strategy recognise that these passengers value frequent, direct service: it is concentrating on operating frequent, point-to-point service with smaller aircraft (B777s, rather than 747s) on trans-Atlantic services from Heathrow and increasing the proportion of premium (first and business class) seats. It is also expected that British Airways and American will operate a Heathrow-JFK ‘shuttle’, providing hourly services between London and New York, given that they currently provide 13 daily frequencies in the Heathrow-JFK market. British Airways has also recently announced that it will recommence Concorde services between Heathrow and JFK from 7 November.
35.
All other things being equal, time-sensitive passengers do not perceive indirect flights to be substitutable for direct flights, given the high value of their time: indirect flights add considerably to total journey time by requiring passengers to make a stop at an intermediate point. The IATA 1999 Corporate Air Travel Survey suggests, however, that traveller behaviour may be influenced in favour of indirect flights by the following factors:

Schedule (cited by 40% of respondents)

Schedule can be taken to mean getting a passenger from A to B as ‘conveniently’ as possible, which in turn usually infers preference for a direct flight over an indirect one. However, a higher frequency indirect service may sometimes be preferable over a less frequent direct service. 

Frequent Flyer Programme (FFP) (cited by 26%)

Frequent flyer programmes are a major influence on airline choice, because for redemption purposes members will tend to favour travelling either with individual carriers with large networks or with alliances of carriers. On occasions this may encourage the use of indirect services.

Not My Choice/ Company Travel Policy (cited by 24% (7% and 17% respectively))

Some company travel policies may dictate use of indirect services if there are corporate discount benefits.

The exact effect of frequency on choice between direct and indirect flights is less clear, but if no other factors were involved, frequent direct flights would (logically) be preferred over indirect flights at the same or less frequency. However, strong FFPs or corporate discounts offered by carriers with large network leverage may cause some passengers to use less convenient indirect flights instead of direct flights.

(iii)
Indirect services are no competitive constraint

36.
Table 7 shows that in London-US markets, however, only 14% of all passengers travelling between London and the 28 US cities served directly from London use indirect services. This is because of the frequent direct services available in these markets. Moreover, this figure does not differ significantly across “business” and “leisure” passengers: only 11% of time-sensitive passengers and 15% of non-time-sensitive passengers use indirect services. In the densest markets, the proportion of passengers using indirect services is even lower: for example, only 3% of passengers (2% of time-sensitive and 4% of non-time-sensitive) travelling to New York-JFK use indirect services.

37.
These figures are likely to over-estimate the extent to which indirect services are a substitute for direct services in London-US markets in three ways. First, the figures are averaged across Heathrow and Gatwick, even though services to some US destinations are only provided from one of these airports. In the London-Chicago market, for example, services are only provided from Heathrow. Second, less dense markets (such as London-Tampa) are incapable of supporting frequent direct service, and hence some passengers have no alternative but to use indirect services. Third, some passengers will need to travel via another city, e.g. for business purposes. The likelihood of the latter factor being significant is shown by the fact that the proportion of time-sensitive passengers travelling indirectly is almost as high as the proportion of non-time-sensitive passengers.

38.
Tables 5 and 6 above showed overwhelmingly that passengers travelling between London and the US do not travel via a third country. This is for two reasons. First, given the size of the London-US market, frequent direct service is available in most markets, and certainly more frequent service than that offered by Lufthansa over Frankfurt, Air France over Paris, KLM over Amsterdam, etc. Second, travelling via Europe involves 'back-tracking’, which adds considerably to passengers’ total journey time.

Table 7: Proportion of Passengers Travelling Between London (Heathrow and Gatwick)

and the 28 US Airports Served Directly from London in 2000

Using Indirect Services

Source: CAA Passenger Survey 2000

	US Airport
	Business Passengers
	Leisure Passengers
	Total Passengers

	
	 Direct
	 Indirect
	 Total
	 %   Indirect
	 Direct
	 Indirect
	 Total
	 %  Indirect
	 Direct
	 Indirect
	 Total
	 %  Indirect

	 JFK
	675,406
	15,329
	690,734
	2%
	1,165,885
	44,283
	1,210,168
	4%
	1,841,290
	59,612
	1,900,902
	3%

	 EWR
	296,945
	913
	297,858
	0%
	533,348
	7,798
	541,146
	1%
	830,293
	8,710
	839,004
	1%

	 MCO
	42,024
	11,776
	53,799
	22%
	641,807
	122,027
	763,834
	16%
	683,831
	133,802
	817,633
	16%

	 BOS
	237,492
	8,618
	246,110
	4%
	488,747
	61,332
	550,079
	11%
	726,239
	69,950
	796,189
	9%

	 LAX
	134,233
	18,372
	152,605
	12%
	541,166
	65,473
	606,639
	11%
	675,399
	83,845
	759,244
	11%

	 SFO
	218,564
	18,715
	237,280
	8%
	373,815
	64,173
	437,988
	15%
	592,379
	82,888
	675,268
	12%

	 IAD
	227,461
	23,413
	250,874
	9%
	303,806
	21,846
	325,652
	7%
	531,267
	45,259
	576,526
	8%

	 ORD
	184,075
	14,106
	198,182
	7%
	262,544
	39,671
	302,215
	13%
	446,619
	53,778
	500,397
	11%

	 MIA
	83,424
	5,326
	88,750
	6%
	324,362
	25,615
	349,977
	7%
	407,786
	30,942
	438,727
	7%

	 ATL
	98,612
	12,691
	111,303
	11%
	149,803
	32,786
	182,588
	18%
	248,415
	45,476
	293,891
	15%

	 PHL
	108,869
	6,316
	115,185
	5%
	122,158
	11,265
	133,423
	8%
	231,027
	17,581
	248,608
	7%

	 IAH
	89,564
	6,561
	96,124
	7%
	113,573
	17,967
	131,539
	14%
	203,136
	24,527
	227,664
	11%

	 DFW
	49,739
	18,623
	68,362
	27%
	111,117
	42,518
	153,634
	28%
	160,856
	61,141
	221,996
	28%

	 SEA
	40,522
	13,772
	54,294
	25%
	56,528
	62,908
	119,435
	53%
	97,050
	76,680
	173,729
	44%

	 DEN
	41,150
	22,218
	63,368
	35%
	76,231
	32,109
	108,340
	30%
	117,381
	54,327
	171,708
	32%

	 DTW
	58,008
	10,212
	68,220
	15%
	90,188
	9,830
	100,018
	10%
	148,196
	20,042
	168,238
	12%

	 LAS
	0
	21,994
	21,994
	100%
	24,920
	100,969
	125,890
	80%
	24,920
	122,963
	147,884
	83%

	 TPA
	3,705
	23,447
	27,151
	86%
	67,371
	38,613
	105,983
	36%
	71,075
	62,059
	133,135
	47%

	 PHX
	12,027
	14,977
	27,004
	55%
	71,745
	31,770
	103,515
	31%
	83,772
	46,747
	130,519
	36%

	 BWI
	22,807
	3,280
	26,087
	13%
	46,162
	27,869
	74,032
	38%
	68,969
	31,150
	100,119
	31%

	 SAN
	7,742
	17,986
	25,727
	70%
	43,687
	29,615
	73,302
	40%
	51,429
	47,601
	99,030
	48%

	 CVG
	32,825
	2,554
	35,379
	7%
	42,215
	19,965
	62,181
	32%
	75,040
	22,519
	97,560
	23%

	 RDU
	28,699
	19,640
	48,340
	41%
	29,630
	14,969
	44,598
	34%
	58,329
	34,609
	92,938
	37%

	 MSP
	14,970
	7,246
	22,216
	33%
	33,141
	35,835
	68,976
	52%
	48,111
	43,081
	91,192
	47%

	 PIT
	6,970
	17,657
	24,627
	72%
	12,612
	34,605
	47,216
	73%
	19,582
	52,261
	71,843
	73%

	 CLT
	9,188
	0
	9,188
	0%
	56,703
	5,308
	62,011
	9%
	65,891
	5,308
	71,199
	7%

	 STL
	6,690
	6,526
	13,215
	49%
	25,074
	13,567
	38,642
	35%
	31,764
	20,093
	51,857
	39%

	 CLE
	3,267
	2,827
	6,094
	46%
	12,057
	23,591
	35,649
	66%
	15,324
	26,418
	41,743
	63%

	 Total
	2,734,976
	345,095
	3,080,072
	11%
	5,820,395
	1,038,274
	6,858,669
	15%
	8,555,371
	1,383,369
	9,938,741
	14%


(iv)
Gatwick does not constrain Heathrow

39.
It continues to be the case that Heathrow is an effective substitute for Gatwick, but Gatwick is not an effective substitute for Heathrow. Heathrow is preferred by time-sensitive passengers due to its closer proximity to the centre of London and its greater range of connections. Average yields are therefore higher than on flights to the same destinations operated from Gatwick. However, given the number of trans-Atlantic services provided by many vigorously competing carriers, Heathrow is also preferred by many non-time-sensitive passengers. Traffic levels therefore tend to be higher than on flights operated from Gatwick. This is shown in Table 8.

Table 8: Heathrow v Gatwick Operations: Newark, April 2000-March 2001

	
	London Heathrow – Newark

VS001/VS002
	London Gatwick – Newark

VS017/VS018

	
	
	

	Average Seat Factor
	78%
	71%

	Total Passenger Numbers
	196,634
	185,545

	Average Net Yield (Indexed where Gatwick = 100)
	144
	100


40.
Table 8 compares seat factors, passenger numbers, and average net yield (indexed) on the Newark service Virgin Atlantic operated from Gatwick until recently
 with a similar service operated from Heathrow. It shows that, despite the fact that both services were operated on a daily basis with Boeing 747 aircraft, the Heathrow service outperformed the Gatwick service in every category. Although passenger numbers on the Heathrow service were only approximately 6% higher than those on the Gatwick service, revenues were over 50% higher. An average yield improvement of 44% in an industry characterised by relatively low operating ratios is clearly significant and explains why given the choice any airline would operate from Heathrow rather than Gatwick. The principal explanation for the higher average yield at Heathrow is the fact that the airport attracts a greater proportion of time-sensitive travellers than Gatwick does
.

41.
The fact that Gatwick does not compete with Heathrow is also illustrated by the recent remarks of BAA’s chief executive Mike Hodgkinson who reportedly said that Gatwick was likely to suffer the worst of BAA’s three London airports from the downturn as leading airlines concentrate on Heathrow.  “We believe that airlines will protect their slots at Heathrow, whatever the cost”, Mr Hodgkinson said.

42.
Passengers’ preference for Heathrow is acknowledged by British Airways in statements on its Gatwick strategy over the past twelve months:

“The current 43 long haul destinations will be reduced to around 25. Services to half a dozen destinations with no prospect of achieving suitable levels of profitability will be suspended, and another ten or so destinations will transfer to Heathrow, where there are prospects for substantially improving their profitability.”
 
43.
British Airways’ actions are yet another chapter in the long history of failed attempts by UK airlines to compete from Gatwick with services operated from Heathrow: Laker Airways, British Caledonian and Dan-Air all failed and eventually collapsed (British Caledonian was taken over by BA in 1987). This was in spite of frequently offering significantly lower published fares than competing services operated from Heathrow, including fares used by time-sensitive passengers.  Virgin Atlantic has found it equally difficult to compete with its competitors’ Heathrow services to Miami and Toronto operating from Gatwick.  

4.
The Basis for the Market Assessment

A.
Changes Since 1996
44.
Since 1996, when the competition authorities on both sides of the Atlantic last undertook a detailed assessment of the relevant markets, there have been a number of significant changes in those markets.  For example: 

· Heathrow has become more not less capacity constrained.  This is illustrated by Virgin Atlantic’s difficulty in obtaining new slots in order to commence a new service to Chicago
;

· there have been further delays with regard to the proposed Terminal 5 which has still not been approved and could not now be in service before 2007 at the earliest;

· environmental opposition to increased capacity at Heathrow has increased.  

45.
Taken together the effect of these changes has been to make market entry and market growth for carriers seeking to operate North Atlantic services from Heathrow all but impossible because Heathrow is full.  The competition authorities cannot rely on their earlier market analysis as the starting point for any analysis now.  The changes that have occurred since 1996, particularly at Heathrow, require more not less vigorous intervention.  The current analysis must be either that the proposed transaction should be blocked or, if it is to be permitted, that significantly tougher conditions than those proposed for the BA/AA concentration planned in 1996 should be imposed.

B.
Effects of the Events of 11th September
46.
The aftermath of 11th September has been cataclysmic
 and there is no certainty that there will be a full recovery or that if there is a significant recovery it will take place within a similar time period to that which followed the Gulf War. The impact on the relevant markets has been felt in a number of ways:

· there has been a complete fall off in traffic on trans-Atlantic air services, because of a loss of confidence by travellers.  That loss of confidence has been more acute in the US and has severely impacted business class travellers in particular;

· there have been very significant cutbacks in capacity and staffing by, inter alia, BA, Virgin Atlantic and bmi British Midland with nearly 10,000 people being made redundant, and US carriers have made even greater cuts in staff numbers;

· Swissair and Sabena have filed for bankruptcy and Aer Lingus is on the point of doing so.  Other airlines in Europe and elsewhere may well face similar problems;

· there remain issues as to whether, and if so at what price, insurance cover will be available on a continuing basis;

· US carriers who were on the brink of collapse even before 11th September have received financial assistance of an unprecedented amount, much of which is unconditional in nature.  The result has been that those carriers have not made equivalent capacity cuts in international markets to those made by carriers in the EU and there is a risk that competition in particular in trans-Atlantic markets is being distorted.  Despite this assistance, the future of certain major US airlines cannot be assured;

· the “use it or lose it” rule with regard to grandfathered slots has been suspended for the two seasons.

C.
Basis for the Competition Analysis

47.
It follows that if BA and AA persist with their application then the US, UK and EU competition authorities will have no alternative but to undertake their analysis on a worst case basis.  This means that the analysis will have to take account of the following facts:-

· London Heathrow and, to a lesser but still significant extent, London Gatwick are full so that any asserted benefit of the Open Skies Agreement is purely theoretical because of the absence of capacity;  

· the Open Skies model agreed to will be one which will further strengthen the oneworld and Star alliances at the expense of other carriers;

· it will be necessary to assume that bmi british midland and United will obtain immunity;

· the long term impact of the events of 11th September is made worse by a combination of the suspension of the “use it or lose it” rule and the state assistance received by certain carriers;

· the US DOT will have to assume that due to the suspension of the “use it or lose it” rule there will be no available capacity at London Heathrow or London Gatwick even if a UK-US Open Skies Agreement were agreed to.  Indeed given the actions of carriers, especially BA, transferring services to London Heathrow wherever possible, this will inevitably continue to be the case at London Heathrow even if the rule is reinstated in two seasons’ time.

48.
It therefore follows that the competition analysis has to assume that the consequences of the proposed alliance are more not less serious as a result of the events post-11th September.  The legal basis for the analysis has to be market conditions prior to 11th September because nobody knows what the actual impact of the changes are.
  If BA/AA insist in trying to drive the anti-trust process forward now, then to the extent that there is any uncertainty the US authorities will have to proceed on the basis of the analysis least favourable to the parties seeking immunity.  It follows that the regulatory price to be paid will have to be greater than that previously proposed and indeed that in the current circumstances the arrangements may be incapable of being approved given that BA and AA are the two strongest carriers in terms of trans-Atlantic traffic between the US and the UK.    

5.
Competitive Impact

49.
Tables 26 and 25 contained in the appendix to this document show the proportion of total passengers carried and the proportion of total frequencies provided by each carrier to US airports served directly from the UK in August 2001. 

50.
The tables show that, in addition to the monopoly already enjoyed by BA on services from London to Baltimore, Denver, Phoenix, San Diego, Seattle and Tampa, and the monopoly enjoyed by American on services to Raleigh-Durham and St Louis (the latter as a result of its recent purchase of TWA), BA/AA would be overwhelmingly dominant in the following airport-pair markets:

· Heathrow-Detroit (100%)

· Heathrow-Miami (100%) 

· Heathrow-Philadelphia (100%)

· Heathrow-Boston (83.33%)
 

· Heathrow-JFK (63.7%)
 

· Heathrow-Chicago (61.3%)
 

· Heathrow-Newark (60%)

· Gatwick-Dallas/Fort Worth (100%)

· Gatwick-JFK (100%)

· Gatwick-Charlotte (50%)

· Gatwick-Houston (41.51%)

· Gatwick-Orlando (33.33%)

· Gatwick-Atlanta (25%)

51.
However, airport-pair market shares underestimate the extent of market power that BA/AA would enjoy in London-US markets. BA/AA would enjoy additional market power from facing differing levels of competition across their network, from their dominant position at Heathrow, Gatwick, Dallas-Fort Worth, Chicago/O’Hare, Miami and Raleigh-Durham, and from the fact that they provide services via hub-and-spoke operations. Each of these is examined in turn. 

(i)
Network strength: cross-subsidising

52.
The lower the degree of competition faced by a carrier across its route network, the greater the extent to which it will be able to cross-subsidise. BA and American, by way of incumbency, face differing degrees of competition in each of the airport-pair markets that comprise their route networks, and hence are able to offset vigorous competition in some markets with economic rents earned in other markets. Entrants, such as Virgin Atlantic, on the other hand, must vigorously compete with incumbents in each of the markets they enter, and hence have little ability to cross-subsidise. 

(ii)
No intra-alliance competition

53.
The degree of competition faced by incumbents is also decreasing over time, due to the establishment of global alliances. BA, for example, in addition to seeking anti-trust immunity with American, is also seeking immunity from competition laws with Iberia and Finnair on services to Spain and Finland respectively. Should these three applications be approved, British Airways will not compete with fellow oneworld members on any service originating or terminating at Heathrow, with perhaps the exception of Cathay Pacific Airways on services to and from Hong Kong. 

(iii)
Higher frequencies leading to disproportionately larger profits

54.
A sizeable airport presence affords the holder of the associated slot portfolio considerable market power, in several ways. First, having a substantial number of slots at various times of the day enables carriers to provide frequent service in the markets in which traffic density will support it. Frequent service affords carriers market power due to the existence of “the s-curve effect”: as the number of frequencies a carrier provides in a market increases, that carrier will enjoy a more than proportionate increase in revenue from operating an additional frequency. That is, a carrier providing three frequencies per day in a market will enjoy a greater increase in revenues in that market from adding a fourth service than just the revenue accruing from the fourth service. This is because the carrier operating the greater number of frequencies will be able to attract a greater proportion of (higher-yield) time-sensitive passengers, as these passengers place a particularly high value on frequency of service. Specifically, frequent service minimises time-sensitive passengers’ “schedule-delay cost”: the difference between actual departure times and desired departure time (Tretheway and Oum (1992)
). 
55.
Carriers who have not been granted access to large numbers of slots in perpetuity (given the priority given to historical use in the slot allocation process), such as Virgin Atlantic, will find it difficult to provide frequent service.

(iv)
Network power to retaliate

56.
A sizeable slot portfolio also affords the holder market power because it enables them to threaten credibly to respond to the actions of its competitors. For example, should a carrier enter a market or increase the frequency with which it serves a market the portfolio holder also serves, the portfolio holder will be able easily to increase capacity in that market by adding frequencies. This will discourage carriers from vigorously competing with the portfolio holder upon entry or adding capacity, and may even prevent carriers from entering markets altogether.

57. 
The ability of carriers with a sizeable slot portfolio to discipline competitors or drive them from markets altogether is acknowledged by BA in a paper it sent to the Canadian authorities in connection with the acquisition of Canadian Airlines by Air Canada
:

“In markets where a merged entity acquires the ability to profit from anti-competitive behavior, many practices which would otherwise be a pro-competitive response can be used for the objective of eliminating or disciplining remaining competition. For example, predatory pricing is not economically rational unless the entity engaging in the practice has a reasonable prospect of eliminating a competitor so that increased profits can be achieved following the exit of that competitor…”

(v)
Airport presence & loyalty schemes lead to higher yields

58.
A substantial airport presence also increases the attractiveness of that carrier’s loyalty programmes in the catchment area of that airport. This is because the pay-off schedules inherent in these schemes incentivise participants to concentrate all of their business on the carrier with the largest presence at the airport located in their vicinity.

59.
Carriers operate three main loyalty programmes: frequent flyer programmes (FFPs), corporate deals, and travel agent commission override schemes (TACOs). All of these offer ‘rewards’ to participants once the value of their transactions reaches a certain threshold level and then increase the reward amount as higher thresholds are reached. FFPs reward passengers and firms with free flights, seat upgrades, reduced cost hotels and car hire, etc; corporate deals provide lower fares and occasionally upgrades; TACOs generally reward travel agents with commissions. This sort of (non-linear) pay-off schedule induces participant loyalty to a single, large carrier for two reasons. First, the greater the extent to which a participant concentrates transactions on a single carrier, the higher the reward ‘rate’ it will be eligible for and hence the greater the reward it will earn. Second, the ‘larger’ this carrier is (the greater its presence at the airport in the vicinity of where the passenger, corporation or travel agent is based), the more likely it will provide most of the services demanded by passengers, firms, or travel agents’ customers, maximising the proportion of total transactions upon which a reward can be earned as well as the reward rate the participant is eligible for. In order to entice passengers, firms and travel agents away from the largest carrier, smaller carriers will need to offer higher reward rates on smaller transaction values, which the largest carrier will easily be able to match.

60.
Carriers are also able to encourage loyalty via the computer reservation systems (CRSs) travel agents use to find out fare, route and departure time information and to make bookings. Studies of US booking behaviour have shown that, for any airport-pair market, the majority of bookings are made on flights listed in the first screen of a CRS display and a substantial proportion of these are made on flights listed in the first line of the first screen
. Carriers therefore have the incentive to ‘screen pad’ to ensure that competing flights are ‘pushed’ further down the first screen or indeed onto subsequent screens. Listing code shared flights as flights of each of the code share partners, for example, will take up considerable screen space. Regulatory attempts to remove this problem in Europe do not appear to have been successful.

61.
Several studies have empirically examined the link between FFPs and market power. Nako (1392)
, using data on 497 business trips undertaken by the employees of three medium-size US firms during June 1990 and January 1991, found that membership of a carrier’s FFP increased an employee’s valuation of that carrier’s services by approximately US$40, and a 10% increase in that carrier’s airport presence increased the employee’s valuation by $4.16 on average. He also found that the total effect of USAir’s (now US Airways) FFP was greater on individuals residing in the Baltimore region where US Airways has a hub than on individuals residing in the Dallas-Fort Worth region where US Airways does not have a hub. Morrison and Winston (1995)
 found that the marginal value of an additional frequent flyer mile in the second half of 1990 was 13.0 cents for those who had accumulated between 3501 and 15,000 miles and 21.5 cents for those who had accumulated between 15,001 and 80,000 miles. The authors also found that the marginal value of an extra mile to passengers whose tickets had been paid for by employers was approximately 16.8 cents. Morrison and Winston (1995) also simulated the effects on twelve US carriers of abolishing FFPs using 1990 data. They found that if all carriers had abolished their FFPs, larger airlines’ fares would have fallen and they would have lost market share to smaller carriers.

62.
In the paper it sent to the Canadian authorities, BA acknowledged the substantial competitive advantage enjoyed by Air Canada in London-Canada markets as a result of having a well-established FFP in Canada: 

“To ensure that international and domestic competitors are not disadvantaged by the lack of an alternative well-established FFP in Canada, British Airways has suggested that Air Canada should be required to make access to its FFP available on reasonable and competitive terms, similar to what it offers hotels and car rental companies..”

BA/AA would similarly enjoy a substantial competitive advantage in London-US markets as a result of having well-established FFPs in the UK and the US.

63.
Incumbent carriers are also able to use loyalty programmes to give themselves an (unfair) competitive advantage in markets in which they compete. By ‘tying’ the reward received for travel in a market or group of markets in which it is the monopoly provider of services due to restrictions inherent in bilateral agreements or lack of commercially attractive airport slots (for example, some London-Africa services) to the extent to which the participant also concentrates their travel in markets in which the incumbent competes (for example, London-US services) on the incumbent, the incumbent is able to gain an unfair competitive advantage in London-US markets. This can be achieved either by explicitly tying geographic regions together, or by raising the threshold levels inherent in loyalty programmes beyond the level of travel undertaken by the participant in the London-Africa markets (such that the participant must concentrate some or all of his/her travel in the London-US markets on the incumbent to meet the threshold levels that make him/her eligible for a reward).

64.
BA expresses its concerns about Air Canada engaging in this sort of behaviour in London-Canada markets in the paper it sent to the Canadian authorities:

“(Air Canada)’s near-monopoly on domestic routes affords it an opportunity to leverage that position to reduce competition in international air travel markets through the use of incentive programmes. Although British Airways believes that, as a generality, it is entirely proper for an airline to offer incentives that are linked to the amount of travel which is booked on that airline, it does not believe that this extends to a situation where an incentive is offered to a customer on a route or bundle of routes on which the airline is in a monopoly position conditional upon the customer’s also acquiring a significant part of its requirements in another, competitive market. Air Canada has instituted programs which offer discounts on domestic travel within Canada in exchange for a higher share of international business. As a result, (Air Canada)’s near monopoly in the domestic Canadian market is being leveraged against international competitors to permit Air Canada to secure a further share of the international market.”

BA/AA would similarly be able to enjoy an unfair competitive advantage in the London-US markets in which it competed by leveraging the monopoly position it would enjoy in many domestic and international markets. 

65.
Being able to attract a substantial proportion of time-sensitive passengers is crucial to the commercial viability of a carrier’s services in any airport-pair market, given the higher yields (net of discounts) earned on flights undertaken by these passengers than on those undertaken by non-time-sensitive passengers. Travel agents are also still used by a substantial number of people to purchase tickets for travel on (more expensive) medium- and long-haul routes.

66.
A number of studies have attempted to estimate the magnitude of the additional market power enjoyed by carriers in airport-pair markets where they have a substantial presence at one (or both) of the endpoint airports. Borenstein (1989)
, using data for 3,591 domestic routes operated by the nine largest US airlines, found that a carrier with a 50% airport emplanement share at both ends of a route could charge high-end prices approximately 12% above those of a competitor with a 10% endpoint airport share. In a separate study, Borenstein (1991)
, using data for 948 US domestic routes, found that on average a one percentage point increase in airport originating traffic share is associated with a one-quarter of a percentage point increase in route traffic share, regardless of the difference in fares between competitors on each route. Borenstein also concluded in a 1992 study
 based on the thirty largest US airports, that passengers on flights originating or terminating at the hub airport of a carrier paid a premium which increased by approximately 0.44% for every 1% increase in airport concentration. Berry (1990)
 found that the premium carriers are able to charge is higher on hub-originating services (as opposed to hub-terminating services). It was subsequently shown that studies such as these significantly underestimate the level of market power enjoyed by carriers with a substantial airport presence in airport-pair markets due to endogeneity in the estimated model. Evans, Froeb and Werden (1993)
 found that when the model was properly adjusted, the (unbiased) estimate of the effect of concentration on price exceeded (biased) Ordinary Least Squares (OLS) estimates by approximately 250%.

(vi) Hub-and-spoke operations enhance ability to retaliate

67.
Where a carrier with a substantial airport presence also provides services via hub-and-spoke operations, it will enjoy market power in addition to that attributable to airport presence. This is because the negative effects of entry or expansion of service by competitors on cost-savings across their networks will mean that they will be credibly able to threaten to respond vigorously to the actions of their competitors. This will deter entry or prevent competitors from vigorously competing with them. Such an outcome is shown in Figure 1, reproduced from Brueckner and Spiller (1991)
 and also used in Zhang (1996)
.

Figure 1: Hub-and-Spoke Operations


[image: image1.wmf]
68.
In the example outlined in Figure 1, carrier 1 provides services between its hub H1 and cities A, B and C respectively (H1A, AH1, H1B, BH1, H1C, CH1). Passengers are therefore able to travel between cities via H1 (AH1B, AH1C, BH1A, BH1C, CH1A, CH1B) in addition to travelling to and from H1. 

69.
Assuming initially that carrier 1 is the monopoly provider of services in these markets, if another airline (say, carrier 3) enters one of the markets originating or terminating at carrier 1’s hub (say, H1C), and the two carriers play a Cournot game
, the reduction in carrier 1’s output in the H1C market will also reduce output in all of the markets of which this segment is a part: AH1C and BH1C. This, in turn, will reduce the cost savings carrier 1 derives from economies of traffic density in all of these markets. Carrier 1 can therefore be expected to expand output (by adding capacity) in the H1C market to the extent which not only offsets the loss of traffic in the H1C market, but also in all of the markets of which this market is a part. If economies of traffic density are strong, and hence the expansion of output is substantial, carrier 3 may be forced to compete less vigorously or even to exit the market altogether. Carrier 1 will earn a reputation for responding vigorously to entry, which will deter carriers providing point-to-point services from entering markets it serves, or at least from vigorously competing upon entry.

70.
Assuming now that there is a second carrier (carrier 2) that also provides services via hub-and-spoke operations. Similarly to carrier 1, carrier 2 provides services between its hub, H2 and cities A, B and D respectively (H2A, AH2, H2B, BH2, H2D, DH2). Passengers are able to travel between cities via H2 in addition to travelling to and from H2. Carriers 1 and 2 therefore compete with each other in market AB (only) via their respective hubs (there being no non-stop service between A and B).  

71.
If one of the carriers (say, carrier 2) were to enter one of the markets where carrier 1 enjoys a monopoly (say, H1C) and the carriers play a Cournot game in market AB, carrier 1 will be able to increase its output in the AB market, forcing carrier 2 to reduce its output in this market. The reduction of carrier 2’s output in the AB market will also reduce output in all of the markets of which the H2A and H2B segments are a part. This, in turn, will reduce the cost savings carrier 2 derives from economies of traffic density in all of these markets. If economies of traffic density are strong, and hence the expansion of output is substantial, carrier 2 may be forced to compete less vigorously or even to exit the H1C market altogether. The same argument applies to carrier 1 by symmetry. Hence where the networks of carriers providing services via hub-and-spoke operations overlap, these carriers may compete less vigorously with each other or avoid entering markets served solely by the other altogether, given that each carrier is able to engage in retaliatory behaviour over time.

72.
Several studies have provided empirical support for this hypothesis. Evans and Kessides (1993)
, using fourth quarter 1984-1988 data on the 1000 largest US city-pair markets, found that fares were higher in markets served by carriers with extensive inter-route contacts (producing services via hubs located at different airports). Specifically, they found that on routes where contact among airlines was in the seventy-fifth ‘contact percentile’, prices were approximately 5.1% higher than on routes in the twenty-fifth contact percentile. They also found that multi-market contact increased the price of higher priced tickets more: on seventy-fifth contact percentile routes, tenth ‘price percentile’ prices were approximately 2.5% higher, but ninetieth price percentile prices were approximately 7.3% higher, than on twenty-fifth contact percentile routes. Brander and Zhang (1993)
 showed that this type of behaviour can be expected when carriers producing services via hub-and-spoke operations have a hub at the same airport. The authors examined the (dynamic) behaviour of American and United on sixteen Chicago/O’Hare-originating or terminating routes over the period 1984:IV-1987:IV and in the second and fourth quarters of 1988, and found that in eleven out of the fifteen quarters their behaviour was more collusive than the Cournot model would imply (in the other four quarters their behaviour approximated Cournot-type behaviour).

73.
Virgin Atlantic is a point-to-point operator and typically enters markets where there are already two carriers who provide services via hub-and-spoke operations: British Airways and the ‘flag carrier’ of the other endpoint country. BA’s recent moves to use Boeing 777s (rather than Boeing 747s) and to invest heavily in the first and business class products it provides on trans-Atlantic services are an attempt to capture a greater proportion of the substantial number of passengers in these markets that use direct services, as carriers providing services via hub-and-spoke operations carry substantial numbers of lower-yield connecting passengers. Passengers using indirect services must be ‘compensated’ for the inconvenience of having to make a connection.

74.
To date Virgin Atlantic has been highly successful in entering a market with superior products and lower prices than the incumbents and, as a result, stimulating demand. Such an outcome has been recognised by the CAA: they have concluded that it is not until there are at least three carriers in a market that market outcomes approach competitive levels
.  However, the analysis above shows that it would be much more difficult for Virgin Atlantic to do this in the future if British Airways and American Airlines’ proposed alliance were approved and economies of traffic density were sufficiently strong. It also shows that strong competition cannot be expected from other carriers (if they enter these markets at all), as they all provide services via hub-and-spoke operations. Any economies of traffic density arising from the alliance will only be passed onto consumers (in the form of lower fares, for example) if BA and AA face effective competition in the markets in which they operate. As BA itself says: 

“Competition is always the best solution to ensure consumers receive competitive prices, good service and product choices”
. 

It is therefore difficult to see how the proposed alliance will give rise to consumer benefits over time.

75.
Hub-and-spoke operators are also be able to use the fact that they will have the greatest feed at their hub airports to give themselves an (unfair) competitive advantage in markets in which they compete. By increasing the amount charged to competitors (in “pro-rate agreements”) in markets in which they are the monopoly provider of services, hub-and-spoke operators are able to give themselves an unfair competitive advantage, given that competitors will need to match the fares they offer on one-stop services in order to be able effectively to compete. The effective reduction in yield earned by competitors on services operated will reduce the commercial viability of these services and hence also of (indirectly) providing one-stop services via the hub-and-spoke operator’s hub.

76.
The potential for hub-and-spoke operators to reduce the yields earned by competitors, and hence the commercial viability of competitors’ services, is well understood by BA. In the paper it sent to the Canadian authorities, BA stated that:

“(Feed traffic) permits (a carrier) to serve markets it otherwise could not competitively serve and allows for more frequent service…. As a result of the merger, there is no alternative for feed traffic in Canada and Air Canada will have no incentive to enter into interline agreements at competitive prorates.”

The code share and competitive interline arrangements between Canadian Airlines and British Airways were in fact cancelled after the acquisition
.

77.
BA also stated that: 

“The absence of such interline and code share agreements is a major concern for consumers.”

BA therefore recommended that:

“…Air Canada be required to provide access to its domestic network through competitive interline and prorate arrangements with international carriers under reasonable and competitive terms.”

78.
Virgin Atlantic tends to enter markets where traffic levels will support point-to-point services. However, as these avenues are exhausted, our reliance on feed traffic at either or both ends of a route increases. The extent to which we can enter into interline agreements at competitive prorates will influence the extent to which we can enter markets in future.

79.
Given the impact on its operations in London-Canada markets: 

“British Airways’ market share is expected to decline rapidly due to a number of factors, such as: the removal of feed traffic previously supplied by Canadian Airlines, the inability of British Airways to participate in the frequent flyer program of the combined entity and the limited availability of slots.”

BA stated that: 

“…legislation to ensure that Air Canada’s near monopoly does not extract a heavy price to consumers is essential.”

“We believe that the correct approach to ensuring competition within Canadian markets consists of two main components: legislation that would ensure that competing carriers are able to gain access to the services and facilities controlled by Air Canada that they need to compete with the merged entity; and, legislation to prevent Air Canada from engaging in anti-competitive acts.”

80.
Specifically, BA attached draft language for regulatory provisions in an Appendix, which was as follows: 

“Draft regulations to be promulgated pursuant to Section 13 of Bill C-26 to Define Anti-competitive Conduct in Air Transportation Markets

i) alters its network or other infrastructure facilities for the purpose of or with the effect of disciplining or eliminating a competitor or otherwise substantially lessening competition in a market

ii) offers a discount, commission or other concession to a person or persons in respect of, or in connection with, domestic or international travel on the condition that such person or persons commit to purchase, acquire or book air transportation services for either domestic or international travel primarily from that carrier or based on an increased share of business from that carrier.

iii) uses a frequent flyer program, loyalty program or any non-price incentive for the purpose of or with the effect of disciplining or eliminating a competitor or otherwise substantially lessening competition in a market.

Draft regulation to be promulgated pursuant to Section 13 of Bill C-26 to Define Essential Services and Facilities in Air Transportation Markets

i) 
For the purposes of section 78, and in respect of air transportation markets, an essential “service” or “facility”, without restricting the generality of these terms, includes: frequent flyer programs, interline services, maintenance services, baggage handling, loading and other ground services.”

6.
Market Access – London Heathrow

(i) Heathrow is full

81.
It is widely recognised that London’s Heathrow Airport is effectively full.  The attached graphs from Airport Co-ordination Limited’s Summer 2001 Report on Heathrow prove this, demonstrating as they do that demand for slots outstrips supply for the majority of the day.  Yet, in their joint filing for US anti-trust immunity British Airways and American make much of the fact that slots can be obtained relatively easily at Heathrow, something that does not correspond to Virgin Atlantic’s experience.  British Airways and American claim “there will be sufficient slots available at Heathrow to accommodate the increase in trans-Atlantic service that is expected following the initiation of open skies.”
  This statement flies in the face of all of the available evidence.  It also contradicts the airport operator, BAA, and the slot co-ordinator, ACL (see paragraphs 82 and 83 below)
 as well as previous statements from British Airways on the constrained nature of Heathrow: 

“The process of introducing new Heathrow-US services would inevitably be gradual because there is so little room for them.”

“The [Institute of Directors’] paper touches on the problem of the severe infrastructure constraints at Heathrow – which is manifest in the lack of available slots - …However, the paper does not elsewhere take sufficient account of the lack of available runway and terminal capacity, and the time it will take to remedy this…New capacity simply won’t be available at Heathrow in the short to medium term.”

“Unless an expansion of Heathrow capacity can be achieved at the same time as an Open Skies deal is announced, BA’s current short haul network (including its services to the UK regions) will be under pressure.”

“Terminal 5 will significantly improve levels of customer service for passengers using Heathrow.  It will not make any difference to the pressure on slots…”

“Pressure on Heathrow slots has limited BA’s ability to expand its network and offer efficient connections for passengers wishing to transfer between flights.”

Clearly British Airways’ most recent submissions cannot be relied on: it seems willing to argue irreconcilable points to different bodies at different times to achieve its changing commercial aims.

82.
The owner and operator of Heathrow, BAA plc, has also recognised that Heathrow is effectively full: 
“We cannot accommodate, particularly absent Terminal 5, significant additional traffic at Heathrow.”

“Over the last few years, BAA has continually stressed the importance of airport capacity issues…BAA has been successful in communicating both to US airlines and the US Government, the scale of the constraints imposed by capacity limitations at Heathrow and Gatwick…At Heathrow, the full utilisation of runway capacity at most times of the day would mean that any increase in the number of US services, would inevitably lead to a reduction of services to other destinations.”

“It is not possible to increase Heathrow’s runway capacity by more than a minimal amount without changing the operating protocols.  And until Heathrow’s Terminal 5 is approved, built and opened, there is relatively little that can be done to relieve the aircraft parking and terminal capacity constraints.”

83.
Finally, Airport Co-ordination Limited (ACL), the independent body responsible to allocating slots at Heathrow, has said that accommodating new US services at Heathrow will be very difficult:  

“In ACL’s professional judgement, the opportunities to accommodate new entrant US carriers from the allocation of pool slots in the first two seasons are extremely limited”
.

“ACL historically is faced with demand, new entrant and incumbent, in excess of the slots available for allocation from the slot pool.”

(ii)
No new slots

84.
The prime source of “new” slots that British Airways and American cite is via slot swaps between carriers, especially between carriers of the same alliance.  But this is little more than robbing Peter to pay Paul.  The only way that carriers like Delta could use this method to obtain sufficient slots to mount a credible competitive challenge to BA/AA in the trans-Atlantic market is by persuading its Sky Team partners (Air France, Alitalia, CSA Czech Airlines etc.) to drop their own services at Heathrow, thus removing competition from British Airways on short-haul European services.  Delta has said that it would require 140 slots per week at Heathrow, or the equivalent of 10 daily round-trip services.  Virgin Atlantic, of course, does not have an alliance partner from whom it can gain slots.  Nor does Continental. In any event, the European Commission is currently developing proposals for the amendment of the slot allocation regulation that would forbid the sale or transfer of slots.  

85.
Furthermore, ACL has also said that it does not believe that incumbent carriers at Heathrow will be willing to give up slots to their alliance partners, and even if they did ACL does not believe that the necessary associated facilities could be quickly found:

“It is ACL’s observation that there is a general unwillingness on the part of incumbent Heathrow carriers to divest of slots and the market is illiquid.”

“It is conceivable that some new entrant airlines may receive a slot from the pool…but the BAA would be unable to quickly provide the range and quality of facilities that an airline might need.”

86.
British Airways and American also claim that some truly new slots regularly become available.  Although this may be true, they are invariably tiny in number and often at sub-optimal times of day.  ACL’s Heathrow Summer 2001 report underscores this point.  Only four new arrival slots were created during this season
, and two of those were very late in the evening, unsuitable for trans-Atlantic services. Attachment 4 to the paper submitted by ACL to the US DOT
 makes it clear that at Heathrow slots are being fully utilised during the normal periods for trans-Atlantic services.

87.
Elsewhere in their various statements in support of their proposed alliance, British Airways and American have cited the fact that other carriers have “aggressively increased” their US-London services since 1996, the inference being both that competition has increased and that the necessary slots are available.  Again this distorts the true picture.  It is true that many carriers have increased services. But so have British Airways and American.  Since 1996, British Airways has added 174 services per month to the US from Heathrow; American has added 93.  Over the same time period Virgin has also added 93 services per month, or three daily services, hardly aggressive growth over a five-year period (see Table 9).  Furthermore, many of the increases were in the early years.  The rate of growth over the last two years has been negligible.

	Table 9: US–Heathrow Frequencies (August)

	Source: BACK – OAG

	
	
	
	
	
	
	

	
	1996
	1997
	1998
	1999
	2000
	2001

	 British Airways
	653
	745
	789
	789
	833
	827

	 American Airlines
	403
	403
	465
	472
	487
	496

	 United Airlines
	310
	341
	381
	465
	465
	496

	 Virgin Atlantic
	186
	248
	248
	274
	280
	279

	 Air India
	31
	41
	44
	45
	44
	44

	 Air New Zealand
	23
	23
	27
	31
	31
	31

	 Kuwait Airways
	14
	13
	13
	13
	14
	13

	 El Al
	7
	0
	0
	0
	0
	0

	 Total
	1,627
	1,814
	1,967
	2,089
	2,154
	2,186

	 AA + BA
	1,056
	1,148
	1,254
	1,261
	1,320
	1,323


88.
British Airways has managed to increase its trans-Atlantic services from Heathrow (and other long haul services) by the systematic removal of many UK regional and short-haul (non-UK) European routes from Heathrow. British Airways has dropped 21 short-haul services at Heathrow since 1994: Inverness, Newquay, Plymouth, Guernsey, Jersey, Basel, Bilbao, Bremen, Florence-Pisa, Gothenburg, Hanover, Leipzig, Luxembourg, Lyon, Porto, Paris/Orly, Stavanger, St Petersburg, Thessaloniki, Turin and Venice. On 27th September 2001,
 the airline announced that it was dropping more short-haul services and moving yet more long-haul routes, including its Baltimore service, from Gatwick to Heathrow. 

89.
Further evidence that it is becoming increasingly difficult to gain access to Heathrow can be seen from an examination of the list of new entrant carriers in recent years.  The new services are overwhelmingly operated during off-peak periods, often at low frequencies and seat factors by weak competitors.  Table 10 below provides details of the new entrants at Heathrow for the period 1995 to 1999.  Furthermore, attachment 1 to the papers and responses provided by ACL to the US DOT
 clearly demonstrates the lack of arrival and departure slots for trans-Atlantic services at Heathrow.  Even where departure slots may be available from the pool at the beginning of the season, the necessary arrival slots to accompany them are not available.  Moreover, there is no guarantee that such slots will be awarded to trans-Atlantic operators.

Table 10:  New Entrant Carriers at Heathrow, 1995-1999
	Year
	Airline
	Services Per Week

	1995
	Eva Airways
	2

	
	Tajikistan Airways*
	2

	
	DHL
	1 (cargo)

	
	Alliance Airways*
	2

	
	Akdeniz Airlines*
	(off peak charter)

	
	Turkmenistan Airlines
	1

	
	Air Kazakhstan*
	1

	1996
	Air Jamaica
	3

	
	Air Baltic
	1

	
	Polar Air
	1 (cargo)

	
	Philippine Airlines*
	7

	1997
	Avianca
	2 (late night depart)

	
	Cronus
	5

	
	Qatar Airlines
	7 (late night depart)

	
	DHL
	1 (cargo)

	1998
	Georgian Airlines*
	3 (late night depart)

	1999
	Base Airlines
	11 (BA franchisee)

	
	Arkia
	1


* Airline no longer operates

A.
Virgin Atlantic’s Experience at Heathrow

90.
Since 1996, despite making enormous efforts, Virgin Atlantic has gained only five pairs of daily slots at Heathrow for services to the United States, of which two are at sub-optimal times.  These slots have come from a variety of sources. Table 11 contains details of these transactions. 

Table 11: Heathrow Slots Obtained by Virgin Atlantic for US Services Since 1996

	Season
	Slots

	Summer 1996
	1 pair of daily slots for Washington service via normal slot allocation procedures at optimal timings
.



	Summer 1997
	1 pair of daily slots for Miami service, acquired through slot swap with another carrier.  Slots at optimal timings
.

1 pair of daily slots for second daily Los Angeles service, again acquired through slot swap with another carrier.



	Summer 1999
	1 pair of daily slots for third New York-JFK service acquired via normal allocation process.  Slots are sub-optimal in timing with late departures and arrivals.  

As a result service required 1.5 aircraft to operate, severely affecting the economics.



	Winter 2001
	New pair of daily slots for second Washington service through slot swap with another carrier. Slots are sub-optimal as they only allow for a daylight service eastbound. This service has now been postponed following the events of 11 September 2001. 


In summary, Virgin Atlantic has only received from the normal slot allocation procedure one pair of daily optimal slots for services to the US from Heathrow in the last five years.  

91.
A prime example of the difficulty in obtaining slots is the fact that in order to commence a new service to Chicago, Virgin Atlantic was forced to move its Miami service to Gatwick Airport, leaving British Airways and American with a monopoly on Heathrow-Miami services.  This was despite Virgin Atlantic trying for several seasons to obtain the necessary slots via normal procedures.  The same was true of Virgin Atlantic’s service to Toronto, which had to be operated from Gatwick, despite all of the competitors on the route operating from Heathrow.  This was a factor in the poor initial results of the Toronto service and contributed to the decision to withdraw from the market following the current crisis in the aviation industry.  Furthermore, for many years Virgin Atlantic has been trying to move its Boston service from Gatwick to Heathrow, but has been unable to find suitable slots for the service.
  
B.
Likelihood of Additional Capacity at Heathrow
92.
There is, or rather had been, mounting pressure for something to be done about the lack of capacity at Heathrow airport.  A broad coalition of airlines, those involved in the travel industry, commerce, trade unions and consumer groups has applied pressure on the UK Government to ease the congestion problems facing air services generally in the South East of England, and at Heathrow in particular.  A UK Government White Paper is expected next year, but even assuming an eventual positive decision on new Heathrow capacity, its actual provision is inevitably many years away. Enormous environmental opposition to any increase in airport capacity is inevitable.

93.
The UK’s Department for Transport, Local Government and the Regions (DTLR) is currently undertaking a series of studies into the provision and usage of airports throughout the UK.  One of these studies, the South East Regional Airport Study (SERAS), is examining the lack of sufficient airport infrastructure in the South East of England, and especially the need for additional runway capacity.  That study is a long way from completion and the UK Government will not make any announcements about the possible location of additional runway capacity in the South East, if any, until the publication of the SERAS report and a period of public consultation on its findings.  Thus a decision on this matter could be two years away and that would merely mark the beginning of the planning process. 
94.
British Airways has been vocal on the need to provide additional airport capacity in the South East of England, and at Heathrow in particular.  In its response to the UK Government’s consultation document The Future of Aviation, British Airways said:

“New runway capacity will be needed at the congested London airports as soon as it can be provided.  Even with modest rates of growth in air travel, this need will grow and intensify.  The constraints on Heathrow’s ability to act as a competitive international hub are already becoming apparent.  Pressure on Heathrow slots has limited BA’s ability to expand its network…..There is an urgent need to address this issue in the interests of maintaining both a healthy UK aviation industry and good links to the global economy…”

95.
British Airways has also admitted that Heathrow is effectively full and that the lack of runway capacity is the real problem at Heathrow.  In its critique of the Institute of Directors’ paper on the need to liberalise UK-US air services, Air Warfare, British Airways said:

“The paper [Air Warfare] touches on the problem of the severe infrastructure constraints at Heathrow – which is manifest in the lack of available slots – noting in its Summary that liberalisation must be accompanied by a decision to build Terminal 5.  However, the paper does not elsewhere take sufficient account of the lack of available runway and terminal capacity, and the time it will take to remedy this (it will be at least a further 5 years before Heathrow Terminal 5 can be completed, once the Government has decided whether or not it can be built).  New capacity simply won’t be available at Heathrow in the short to medium term.”

(i)
Terminal 5 brings no new slots

96.
The only new infrastructure of any note that is proposed is Heathrow’s Terminal 5.  But as British Airways has acknowledged, this is still some way off, even assuming a positive Government decision later this year.  It has taken virtually a decade for the debate on whether or not permission should be granted for the new terminal to reach anywhere near its climax.  A final decision from Government is still outstanding, and even if it were to grant permission for work to commence immediately the new terminal would be unlikely to open before 2007.  But Terminal 5 is not the answer to Heathrow’s congestion problems.  It will help with the provision of more aircraft stands and terminal capacity.  It will not increase the number of aircraft movements as the constraining factor here is runway capacity.  

97.
BAA plc has publicly called for more runway capacity in the South East of England.  In its response to The Future of Aviation, BAA called on the Government to 

“… respond positively to the need for additional runway capacity in the South-East in the medium term…”
.  

Furthermore, BAA regularly argues that Heathrow, and to a lesser extent, Gatwick airports are effectively full.  In the same response to Government, BAA stated that 

“… air transport demand has been constrained by capacity for many years and will almost certainly continue to be constrained at peak times.  Slots at Heathrow and Gatwick are significantly oversubscribed so there is already considerable unfulfilled demand”.

98.
Given the length of time that the planning process takes in the United Kingdom, and the controversial nature of airport developments in general, it is unlikely that any significant enhancements to capacity at London’s Heathrow airport, such the construction or creation of additional runway space, will be available within a 10 to 15 year timeframe. 

C.
The Slot Position at Heathrow Today

99.
British Airways’ dominance of slots at Heathrow is well documented.  On its own the carrier controls over 37% of slots.  Combined with American this figure rises to nearly 40%, and with the rest of the oneworld Alliance carriers
 the figure becomes 47%.  In their filings to the US DOT, British Airways and American make much of the presence of the Star Alliance at Heathrow as a potential competitive constraint on them.  The Star Alliance carriers
 control around 27% of Heathrow slots, so between them the two groupings, oneworld and Star, control some three-quarters of the slots at the world’s premier international airport, leaving little room for carriers such as Virgin Atlantic to expand and compete effectively. Table 12 below provides details of the various slots holdings at Heathrow by carrier and alliance.

Table 12: Slot Holdings at London Heathrow (August 2001)
	Carrier/Alliance Grouping
	% Share

	British Airways (including franchisees)
	37.5%

	American Airlines
	2.4%

	BA + AA
	39.9%

	Aer Lingus
	3.5%

	Iberia
	2.3%

	Finnair
	0.5%

	Deutsche BA
	0.5%

	Qantas
	0.4%

	Cathay Pacific
	0.3%

	Oneworld Alliance
	47.4%

	
	

	bmi british midland
	14.1%

	Lufthansa
	3.5%

	SAS
	3.3%

	United Airlines
	2.6%

	Air Canada
	2.0%

	Austrian Airlines
	0.5%

	Singapore Airlines
	0.5%

	Thai International
	0.2%

	Varig
	0.2%

	All Nippon Airways
	0.2%

	Air New Zealand
	0.2%

	Star Alliance
	27.3%

	
	

	Air France
	2.0%

	CSA Czech Airlines
	0.3%

	Alitalia
	2.0%

	British European
	0.9%

	Korean Air
	0.1%

	SkyTeam Alliance
	5.3%

	
	

	KLM
	1.9%

	MAS Malaysian Airlines
	0.3%

	Kenya Airways
	0.2%

	Wings Alliance
	2.4%

	
	

	Swissair
	1.7%

	TAP Air Portugal
	1.0%

	Crossair
	0.5%

	LOT Polish Airlines
	0.5%

	Qualiflyer Alliance
	3.7%

	
	

	Virgin Atlantic
	2.18%

	Other Non-Aligned Carriers
	14.48%


7.
Alliance Competition 

A.
‘Benefits’ of an Immunised BA/AA Alliance Coupled with UK-US “Open Skies”
(i) No resulting consumer benefits

100.
It is extremely difficult to see how there will be any substantial consumer benefits arising from the BA/AA alliance. British Airways and American will combine existing networks, and hence will neither add destinations nor increase carrier choice in markets already served. Indeed, by definition, carrier choice will be reduced.  It is also unlikely that there will be substantial cost savings associated with the alliance. Studies have shown that there are approximately constant returns to scale in the provision of air transport services
.  Figure 2 below shows that this is certainly true for Virgin Atlantic: (firm-level) unit costs continue to be the same as what they were in 1997, despite the over 175% increase in output (measured here as Available Seat Kilometres (ASKs)).

Figure 2: No Returns to Scale at Firm Level 
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(ii)
Competition from other networks is not a constraint on London Heathrow

101.
It was shown above (see Table 6) that only 1.1% of UK-US passengers travel via (non-UK) Europe and hence that services via the rest of Europe are not effective substitutes for direct UK-US services. (Non-UK) Europe-US services via London may be effective substitutes for (non-stop) Europe-US services. Table 14 below shows that British Airways already effectively competes in Europe-US markets via London: nearly 30% of BA’s passengers on London-US routes originate in Europe (47% originate beyond London). It is also accepted that Gatwick is not an effective substitute for Heathrow, given the closer proximity of the latter to the centre of London, its different catchment area and its more convenient connections (see paragraphs 39 to 43, above). 

Table 13: Passengers Travelling from London to the US on Direct Flights: Connections at US Airports 

Source: CAA Passenger Survey 2000

	Airline
	Passengers Connecting at US Airport to non-US Points
	Passengers Connecting at US Airport to another US Point
	Passengers Not Connecting at US Airport

	American
	154,332 (7.4%)
	653,292 (31.2%)
	1,284,118 (61.4%)

	Air India
	0 (0%)
	3,334 (2.4%)
	133,269 (97.6%)

	British Airways
	144,574 (2.2%)
	434,838 (6.5%)
	6,118,922 (91.3%)

	Continental
	63,132  (9%)
	255,536 (36.5%)
	381,346 (54.5%)

	Delta
	8,394  (1.6%)
	303,779 (56.9%)
	221,510 (41.5%)

	Kuwait Airways
	1,629 (8%)
	949 (4.7%)
	17,733 (87.3%)

	Northwest
	8,952 (2.3%)
	224,553 (58.1%)
	152,955 (39.6%)

	Air New Zealand
	35,013 (36.3%)
	10,265 (10.6%)
	51,303 (53.1%)

	TWA
	1,646 (1.2%)
	72,915 (53.7%)
	61,314 (45.1%)

	United
	68,498 (3.3%)
	730,440 (34.6%)
	1,311,116 (62.1%)

	US Airways
	13,603 (3.5%)
	222,427 (56.3%)
	158,652 (40.2%)

	Virgin Atlantic
	31,139 (0.9%)
	171,863 (5.2%)
	3,109,916 (93.9%)

	Total
	530,912 (3.2%)
	3,084,191 (18.6%)
	13,002,154 (78.2%)


Table 14: Passengers Travelling from London to the US on Direct Flights: Connections at London

Source: CAA Passenger Survey 2000

	Airline
	Number of Passengers Connecting from Africa
	Number of Passengers Connecting from Asia
	Number of Passengers Connecting from Middle East
	Number of Passengers Connecting from Europe
	Number of Passengers Connecting from UK Regional Points
	Number of Passengers Connecting from Other Points
	Number of Passengers not Connecting at London

	American
	27,284 (1.3%)
	55,038 (2.6%)
	58,582 (2.8%)
	391,834 

(18.7%)
	123,888 

(5.9%)
	62 

(0%)
	1,435,053 (68.6%)

	Air India
	0
	0
	0
	3,334 

(2.4%)
	9,601 

(7%)
	0
	123,669 (90.5%)

	British Airways
	208,117 (3.1%)
	298,960 (4.5%)
	144,795 (2.2%)
	1,976,217 

(29.5%)
	479,645 

(7.2%)
	30,916 (0.5%)
	 3,559,683 (53.1%)

	Continental
	10,056 (1.4%)
	0
	65,445 (9.3%)
	72,027 

(10.3%)
	38,775 

(5.5%)
	1,053 (0.2%)
	512,658 (73.2%)

	Delta
	7,960 (1.5%)
	1,181 (0.2%)
	3,421 (0.6%)
	35,489 

(6.6%)
	33,082 

(6.2%)
	0
	452,550 (84.8%)

	Kuwait Airways
	0
	0
	3,258 

(16%)
	0
	357 

(1.8%)
	0
	16,696 (82.2%)

	Northwest
	2,589 (0.7%)
	0
	1,233 (0,3%)
	56,541 

(14.6%)
	9,744 

(2.5%)
	0
	316,443 (81.9%)

	Air New Zealand
	0
	2,652 (2.7%)
	1,785 (1.8%)
	23,292 

(24.1%)
	9,623 

(10%)
	0
	59,229 (61.3%)

	TWA
	740 

(0.5%)
	0
	4,011 

(3%)
	31,314 

(23%)
	6,391 

(4.7%)
	0
	93,419 (68.8%)

	United
	5,894 (0.3%)
	15,985 (0.8%)
	30,024 (1.4%)
	301,438 

(14.3%)
	166,468 

(7.9%)
	0
	1,590,246 (75.4%)

	US Airways
	5,761 (1.5%)
	0
	469 

(0.1%)
	60,279 

(15.3%)
	31,740 

(8%)
	175 (0%)
	296,316 (75.1%)

	Virgin Atlantic
	33,942 

(1%)
	28,890 (0.9%)
	91,147 (2.8%)
	233,760 

(7.1%)
	185,031 

(5.6%)
	0
	2,740,178 (82.7%)

	Total
	302,343 (1.8%)
	402,706 (2.4%)
	404,170 (2.4%)
	3,185,525 (19.2%)
	1,094,345 (6.6%)
	32,206 (0.2%)
	11,196,140 (67.4%)


(iii)
“Open Skies” will not mean more but less destinations served from Heathrow

102.
It is also extremely difficult to see how a US-style “Open Skies” agreement will lead to greater competition and hence lower fares, higher service quality, and greater choice given that, as British Airways has stated elsewhere, Heathrow is effectively full and that it is extremely unlikely that capacity will be expanded in the next decade or so. Commencing or adding trans-Atlantic services will be a zero-sum game: carriers will only be able to do so by dropping services currently provided, and this will only result in increased competition in one market (if at all) at the expense of competition in another market.  Carriers will be unwilling to buy, sell or lease slots to potential competitors (and this sort of activity will be illegal if the European Commission’s proposed amendments to Council Regulation (EEC) 95/93 are approved), as Virgin Atlantic’s experience has shown.  Even those that are relatively inefficient users of slots will be unwilling to trade their slots because of the prestige that is attached to operating into Heathrow, as experience has shown.  This is also something that ACL has recognised (see paragraph 85 above).

103.
Even if carriers were willing to trade slots with alliance partners, it is unlikely that this would lead to a substantial increase in competition in UK-US markets. Not all UK or US carriers are members of global alliances, e.g. Virgin Atlantic, Continental and US Airways are not. Carriers will also only serve airports where competitors have a substantial airport presence and/or provide services via hub-and-spoke operations from airports where they have a substantial airport presence or hub. This is because of the market power enjoyed by carriers as a result of having a substantial airport presence and/or providing services via hub-and-spoke operations, discussed above. Delta, Northwest and Continental can therefore be expected to want to serve only their hubs from London, which they already do from Gatwick. They can, however, be expected to want to transfer these services to Heathrow, given the higher average yield earned on services provided from Heathrow (compared to Gatwick), assuming they are able to obtain suitable Heathrow slots. This would not increase the number of destinations served. 

104.
As in the case of oneworld, the philosophy of the Star Alliance appears to be to ensure that member airlines do not compete against each other in any market. When bmi british midland joined Star, it withdrew from markets it served from Heathrow where it competed with Star carriers: Frankfurt, Cologne-Bonn, Dresden, Düsseldorf, Hamburg, Munich (Lufthansa), Copenhagen, Oslo (SAS). bmi is 20% owned by Lufthansa and 20% by SAS. bmi’s Manchester-Washington and Manchester-Chicago services are joint ventures with United: United assumes 50% of the costs, and takes 50% of the seats and profits/losses from these services. It is now the case that Star members do not compete against each other on any service operated from Heathrow, with the possible exception of the Heathrow-Los Angeles route (which both United and Air New Zealand serve).  

105.
bmi british midland has made it clear in its recent application for anti-trust immunity with United that it has no intention of competing against its Star Alliance partners:

“In sum, bmi’s ability and intent to introduce service between Heathrow and the US using its own aircraft is contingent on the traffic feed and co-ordinated network operations that an immunised alliance with United, the Austrian Group, Lufthansa and SAS will provide.”

“Moreover, with open skies, bmi would not initiate independent service between Heathrow and the US with its own aircraft due to the economic risk it would face in operating such service without United’s marketing and financial support.  As such, bmi is not today an actual competitor to United on any US-UK city pair route; nor is it a likely potential entrant…”

106.
Of its hubs, United currently does not serve Denver or Seattle non-stop from Heathrow, although it does have the rights to serve Seattle (and did do so for a short while). bmi has stated that, should an “Open Skies” agreement be concluded between the UK and the US, bmi would serve Denver, Seattle, Washington, Chicago (all United hubs) and Miami from Heathrow
. 

8.
Collective Dominance

(i) BA/AA singly dominant in a number of trans-Atlantic markets

107.
Section 5 above
 on the competitive impact of the proposed alliance sets out that post-alliance BA/AA will enjoy extremely high market shares in at least twenty-one of the transatlantic airport-pair markets
.  In most of these BA/AA will be clearly dominant (e.g. Heathrow-Detroit (100% market share), Heathrow-Miami (100% market share), Heathrow-Philadelphia (100% market share), Heathrow-Boston (83.33% market share), Heathrow-JFK (63.7% market share), Heathrow-Chicago (61.3% market share), Heathrow-Newark (60% market share), Gatwick-Dallas/Fort Worth (100% market share), Gatwick-JFK (100% market share), Gatwick-Charlotte (50% market share) as well as London to Baltimore, Denver, Phoenix, San Diego, Seattle, Tampa, Raleigh-Durham and St Louis where BA or AA are already the sole service provider).  

108.
Section 10 D below
 explores further how the proposed alliance reduces competition in the relevant markets.  It contains detailed analyses of the relevant individual London-US and Heathrow-US markets that illustrate how the proposed alliance will give rise to new dominant positions of the Joint Applicants in additional markets. 

(ii) oneworld and Star alliances collectively dominant in several of the remaining markets

109.
In addition to BA/AA’s single dominance in several of the relevant markets discussed in the sections cited above, the present agreement will also give rise to situations of joint dominance by the world’s largest airline alliances, oneworld and Star, in markets which are possibly not dominated by the BA/AA alliance on its own.  (Given that bmi is part of the Star alliance and the shareholding relationship that exists between it and Lufthansa and SAS it would be wrong to treat it as an independent market participant.) 

110.
This section will first discuss the general conditions for a finding of collective dominance as applied and developed by the European Court of Justice and the European Commission. Second it will demonstrate how these conditions are present in several of the relevant markets.

A.
Conditions for a Finding of Collective Dominance

(i)
High concentration

111.
The lower the number of operators in the relevant market the greater the risk there is that there is incentive for those operators to act in parallel and to be in a position to identify and respond to behaviour which is not in the collective interest of the oligopoly.  Other carriers are only relevant to the extent that barriers to entry are low and they can expand. The capacity constraints at Heathrow, in particular, and Gatwick are such that whether or not there is an Open Skies agreement of the sort currently contemplated by the UK and US Governments, outliers cannot and will not be able to challenge the incumbents who with their respective alliances, oneworld and Star, control nearly three-quarters of all available slots at Heathrow
.

(ii) High barriers to entry

112. There are high regulatory barriers to entry to the air travel markets in place between the US and UK which limit the number of named operators that are able to provide services on the trans-Atlantic routes
 (this is particularly relevant for the markets constituted by route to/from Heathrow).  Further there are high costs to be sunk in terms of acquisition of aircraft, launch costs, etc.  

113.
At congested airports there are high barriers to entry and/or growth in terms of the lack of available slots either per se or in terms of slots of a sufficient quality (attractive times) or quantity (in terms of permitting a service to attain an attractive number of frequencies).  Again, this applies in particular to those markets involving Heathrow where access to new slots is de facto impossible.

114.
In addition, alliances raise barriers to entry as compared to non-alliance carriers.  Alliances tend to operate through one of the alliance partners' home hubs giving the alliance a network advantage over carriers operating on only a limited number of routes.  The effect of the network being concentrated at the hub constitutes a barrier to entry because of the ability of the alliance to feed interconnecting passengers through the network more smoothly, through (i) interlining arrangements with partners so that a single ticket for an interconnecting flight purchased from one carrier is valid on the other interconnecting carrier's flight; (ii) co-operation on scheduling so as to ensure that inter-connection time is minimised; (iii) joint marketing and sales; and (iv) the award of FFP points to users of the alliance network.  Independent providers such as Virgin Atlantic (providing a service on one of the routes served by the alliance) will not be as attractive as an alliance member to passengers wishing to interconnect.  

(iii)
Product homogeneity

115.
The products offered by the different carriers are fundamentally homogenous.  They constitute seats to travel between an origin and a destination.  There are different classes of seats (first, business, economy) and flexible/non-flexible tickets, but most carriers generally offer most classes of seats and tickets.  The majority of carriers also target their standard of service in line with the seat distinction for first, business and economy class.  Most carriers also aim their flight times to be optimal for the relevant O&D pair.

116.
Further, flights from London and, in particular Heathrow, are uniquely attractive to trans-Atlantic travellers and especially trans-Atlantic business class passengers for a number of reasons. The higher frequency to US destinations gives travellers greater flexibility.  Flying directly from London, which constitutes Europe’s most western major hub, avoids any ‘backtracking’.  Indeed, only 1.1% of trans-Atlantic travellers go via continental Europe (see Table 6 above).  Thus, air travel products offered from London, in particular from Heathrow, do not generally compete with air travel products offered from other European hubs.

(iv) Low demand growth

117.
Growth in this market is constrained by the lack of available slots at Heathrow and Gatwick.  Both airports are seen to be effectively full by BAA (see paragraph 82). 

“BAA expects only a few additional slots to be created at Heathrow, a small amount of which are expected in the hours that trans-Atlantic flights are currently being operated.  In addition, the new slots are likely to be departure slots and are unlikely to have accompanying arrival slots which would be required to make new services available.”
   

Whilst there would be further slots available at Stansted Airport, carriers operating trans-Atlantic flights from there do not compete with flights from Heathrow or even Gatwick (see further paragraph 172 and 180).  It is thus virtually impossible for existing carriers such as Virgin Atlantic to grow further at or for new carriers to gain significant entry to Heathrow, in terms of trans-Atlantic services.  

(v)
Low price sensitivity

118.
As demonstrated in paragraphs 29 and 33 above, time-sensitive travellers in particular have low price sensitivity.  Time-sensitive travellers are also high-yield travellers and thus the most important passengers for carriers.  

119.
The Airtours/First Choice decision recognised that, it is the supply/demand balance which determines profitability in the market and where there are barriers to growth facing small competitors, there is scope for the members of the oligopoly to raise prices if they behave in parallel.  The rational strategy for a network operating out of a hub is to focus its resources on the route(s) which produce the best yields which is precisely what BA’s recent strategy is designed to achieve.  Thus where the number of slots available at the departure airport is limited (as is the case at Heathrow), the increase of frequency on a particular route means that the carrier has had to reduce a frequency on another route.  This is only rational where the profitability of the route switched to is going to be better than that of the original route.  Yet by adding capacity to the route, there is a risk that over-supply will result and that prices will be driven down.  Operators will therefore only add frequencies to protect a long-term interest – for instance, to ensure that on routes with numerous operators but with low growth/demand, the more frequent a service is operated by a carrier the greater the share of the market it will pick up – and where the operators are in an alliance they will be able to fund the costs of provision of capacity on these low margin routes through interlining/feeding these passengers onto the higher yield routes.  It is also rational for the duopolistic operators to reduce capacity by using smaller aircraft or reconfiguring it to a smaller load capacity (i.e. increasing the number of first and business class seats), thus leading to an increase in demand and the ability to increase price.

(vi)
Transparency

120.
A high level of information, such as frequency details, timetables, published fares and passenger numbers, is freely available between competitors.  The availability of this information enables each alliance to monitor the market and the market share of the other alliances operating on the overlapping route and identify very quickly increases in the number of passengers carried and frequencies operated.  Many prices are advertised publicly and changes in type of aircraft and number of services are usually announced some time prior to the changes taking place.   This allows competing alliances to react immediately.
(vii)
Punishment mechanism

121. 
If one of the alliances were to increase sales on a relevant market this would be obvious to the other operators given the level of detailed information that is available quickly to operators (referred to above) as regards to both prices and capacity.  This would enable each of the alliances to follow successful pricing/marketing initiatives in the relevant markets quickly – any gain in market share in the relevant market would therefore be short lived and all of the operators would want to resist price competition in the relevant market knowing that this strategy would not ultimately increase market share for any of them, but just lower their margins.  
(viii)
Active collusion

122.
Active collusive conduct of any kind is not a pre-requisite for collective dominance to occur
. It is sufficient to show that adaptation to market conditions causes an anti-competitive situation.  Thus it need not be shown that oneworld and Star would actively collude in the relevant markets identified, but only that the market conditions post-BA/AA alliance would be such as to cause an anti-competitive market outcome.

B.
Collective Dominance in Several of the Relevant Markets

123.   BA/AA face limited competition on the seven overlapping routes operated
.  Each of these route overlaps is a separate market and they are considered separately below.  In addition, BA/AA’s oneworld alliance and the Star alliance collectively dominate London Heathrow airport. The information set out below is given for the relevant city pairs as well as for the relevant routes from Heathrow.  Virgin Atlantic considers the Heathrow routes to form markets distinct from those operating from Gatwick.  The fact that services from Gatwick do not compete with services from Heathrow has been discussed in detail above at paragraphs 39 to 43.

(i)
London Heathrow-US market

124.
All carriers with UK-US flights try to operate their flights from Heathrow.  Of all the London airports, it has among other advantages the fastest transport links with central London, best catchment area and most attractive flight schedules (high frequencies and easy interchanging).  BA itself acknowledges this, and indeed even before 11 September was implementing a programme transferring more and more of its services from Gatwick to Heathrow, stating that “we have transferred services from Gatwick to Heathrow where experience has shown us the prospects of future profitability are stronger”.
  This is further illustrated by the recent comments by BAA’s Chief Executive, quoted above at paragraph 41.

125.
Post-BA/AA alliance, nearly 75% of all slots at Heathrow will be controlled by oneworld (47%) and the Star alliance (27%).
   As Heathrow is effectively full, it will be virtually impossible for existing carriers such as Virgin Atlantic to grow further in order to compete more effectively against these two alliances on the North Atlantic or for new carriers to gain significant entry.  The new alliances will strengthen the duopoly oneworld and Star have at Heathrow and make it impossible for market competition to operate effectively.

(ii)
London-New York (including Newark)

126.
Competing services are available on the London-New York routes from only 4 other significant carriers i.e. carriers, with more than 2% of weekly frequencies (Virgin, United, Continental and Air India).  According to their own figures,
 BA/AA operate 54.4% of the weekly frequencies on the London/New York routes (including Newark).  

127.
Further, for the reasons set out above, it is appropriate to consider the Heathrow-JFK route as a distinct market on its own.  BA/AA’s market percentage here is even higher.  BA/AA operates 13 daily services from Heathrow to JFK whereas Virgin Atlantic and United, its next largest competitors, operate only three. 
128. 
Taking all London-New York routes together and using BA/AA's figures
, a high concentration in market shares between the oneworld and the Star alliances (68% of the weekly frequencies; oneworld, 54.4%; Star alliance, 13.6%) exists.  For the reasons noted above, it would be rational for the oneworld and Star alliances to act in parallel in the provision of their services on these routes to sustain yields at levels higher than they would be in a more competitive market and to discourage new entrants from serving the market. 

(iii)
London-Boston

129.
Competing services are available on the London-Boston route from only three other significant carriers (Virgin, United and Delta).  Of the competing carriers on the route, two are members of oneworld and Star alliances (BA/AA being a member of oneworld and United a member of Star).  Using BA/AA's own figures
, 75% of the weekly frequencies between London and Boston will be operated by the oneworld and Star alliances (oneworld, 62.5%; Star alliance, 12.5%).  

130.
One should also consider the narrower market of Heathrow-Boston which is in particular relevant for time-sensitive travellers.  Significant competing services on the overlapping route are only available from one other carrier – United (Star alliance).  So on the Heathrow-Boston market the oneworld alliance and the Star alliance will operate practically all of the services.
  
131.
A high concentration of market share thus exists between oneworld and Star alliance (market share of between 75% and 100%) on this route and, for the reasons noted above, it would be rational for the alliances to act in parallel in the provision of their services on this route to sustain yields at levels higher than they would be in a more competitive market.

(iv)
London-Chicago

132.
Significant competing services are available on the London-Chicago (and Heathrow-Chicago) route from only one other carrier (United).  Air India operates only three frequencies per week and recently decided to reduce its frequencies further. It can thus not be considered to be a significant competitor. Virgin Atlantic has had to take the decision to withdraw from this market.  Thus the only competition on this market is from United, a member of Star alliance.  Using BA/AA's own figures
, 87.5% of the weekly frequencies on the London-Chicago route were operated by the two alliances (oneworld, 58.3%; Star alliance, 29.2%) and this number is certain to increase further as a result of Virgin Atlantic’s and Air India’s decisions.

133.   Both oneworld (American) and Star (United) have hubs in Chicago.  There has been consistent concern in the US about the duopoly operated at O’Hare airport by these two carriers. A high concentration of market share between oneworld and Star on the London route further strengthens this duopoly.  Given this concentration, and for the reasons noted above, it would be rational for the alliances to act in parallel in the provision of their services on the London-Chicago route to sustain yields at levels higher than they would be in a more competitive market.

 (v)
London-Los Angeles

134. 
Services are available on the London-Los Angeles (and Heathrow-Los Angeles) route from only three other significant carriers, i.e. carriers with more than 2% of weekly frequencies (Virgin, United and Air New Zealand).  Of these other carriers, two of the three operators on the route are members of the Star alliance (United and New Zealand) and therefore cannot be expected to be vigorous competitors.  Using BA/AA's figures
, 77.7% of the weekly frequencies on the London-Los Angeles route will be operated by one or other alliance (oneworld, 44.4%; Star alliance, 33.3%).

135.
A high concentration of market share thus exists between oneworld and Star alliance on this route and again, for the reasons noted above, it would be rational for the alliance members to act in parallel in the provision of their services on this route to sustain yields at levels higher than they would be in a more competitive market.

(vi)
London-Miami

136. 
Competing services are available on the London-Miami route from only three significant carriers (BA, AA and Virgin).  Of these competing carriers, two of the three operators on the route will be members of the oneworld alliance (BA/AA).  Using BA/AA's figures
, 75% of the weekly frequencies on the London/Miami route will be operated by the oneworld alliance – resulting in a position of single firm dominance on this route for the alliance (as discussed above).

137.
This position is made worse by the fact that Virgin Atlantic does not operate from Heathrow, which is particularly relevant in relation to time-sensitive travellers. Thus in the Heathrow-Miami market the oneworld alliance would have 100% market share post-BA/AA alliance.
(vii)
London-Dallas/Ft Worth

138.
Competing non-stop services are not available on the London-Dallas route from any other significant carriers, i.e. carriers with more than 2% of weekly frequencies.
  As BA/AA will have 100% of the non-stop weekly frequencies, the alliance will result in a position of single firm dominance for the oneworld alliance on this route (as discussed above).

C.
Joint Dominance Conclusion
139.
The market examination above shows that there is a significant risk that the BA/AA alliance, by strengthening the position of the oneworld alliance, will lead to situations of collective dominance in several markets, namely London/Los Angeles, London/Chicago, London/Boston, London/New York as well as the Heathrow/US market, and to single firm dominance in the London/Miami and London/Dallas markets.  In particular, the high barriers to entry discussed above, including the disadvantage any new entrant without alliance backing would find itself at, make it difficult to imagine that such joint dominance would not be abused to the extent of maintaining higher prices than would be the case in a competitive market.  

140.
The European Commission’s preliminary conclusion of its analysis of the last notified BA/AA alliance agreement
 was that the agreement, if implemented, would infringe Article 81 (prohibition on anti-competitive agreements) of the Treaty of Rome and, as far as hub-to-hub routes were concerned, Article 82 (abuse of a dominant position) also.  Given the situations of sole and joint dominance identified above, the analysis of the new BA/AA alliance agreement should lead to the conclusion that the infringements of Article 81 and 82 of the new agreement are just as severe if not worse still.  The current application has to be analysed on a worse case basis, given the state of uncertainty in the markets (see paragraphs 44 to 48 above).  Virgin Atlantic strongly recommends that the US DOT pay particular attention to the European Commission’s analysis of the previous application by the Joint Applicants.

9.
Open Skies & Bermuda II
141.
Bermuda II is a restrictive agreement and one that should be replaced. Virgin Atlantic strongly believes that Bermuda II has run its course and should be consigned to the dustbin of history.  There should be no place for such restrictive trade agreements that artificially constrain markets.  However, it should not be replaced by an agreement which is predicated on the basis of anti-competitive and collusive arrangements between two or more commercial organisations operating in that market.  That said, whether or not Bermuda II is liberalised or not is ultimately irrelevant because Heathrow is full and will continue to be so for the foreseeable future.

142.
In the key Heathrow-US and Gatwick-US markets there are more flights and more carriers, and therefore more competition, than in any other Europe-US market, including the Frankfurt-US and Amsterdam-US markets. For example, in August 2001 there were 21 daily flights on six airlines between Heathrow and New York- JFK, compared to five daily flights on three airlines (two of whom codeshare with each other) on Frankfurt to JFK.  28 US gateways are served from London, only 23 from Frankfurt and 16 from Amsterdam.  In total from London there are 12 airlines (including TWA, now a wholly owned subsidiary of American) operating services to the US.  From Frankfurt, where US-style Open Skies has been in place since 1996, and from Amsterdam, where there has been Open Skies since 1992, there are only 9
.  This high level of competition in the UK/US market has been recognised by British Airways:

“The UK/US aviation market is fiercely competitive. BA faces competition from seven other major carriers on UK/US routes (United Airlines, Virgin Atlantic, American Airlines, Continental Airlines, Delta Airlines, US Airways and North West Airlines).  Three other airlines – Air India, Kuwait Airlines and Air New Zealand – also offer services from the UK.  On London/New York alone, seven carriers offer 31 direct services a day and these carriers can add additional capacity if the demand justifies it.  The fares that BA and other carriers charge on their North Atlantic routes have to be sustained in the face of this tough competition.”

143.
Of course, what British Airways and American Airlines are seeking to do is reduce this level of competition by ceasing to compete with each other and by acting as one overwhelmingly dominant carrier.  For example, based on August 2001 timetables, in the all important Heathrow-New York JFK market, British Airways and American operated 13 services per day between them.  The next nearest competitors, Virgin Atlantic and United, operated only three services per day each and Virgin Atlantic has recently reduced its capacity on the route to just two services per day.  It will be impossible for carriers such as Virgin Atlantic and United to compete effectively against what will be an hourly shuttle service provided by British Airways and American. 

144.
Furthermore, it is also unlikely that the conclusion of an Open Skies agreement between the UK and the US will lead to more flights to more destinations, or to more competition given the scarcity of slots and associated facilities at Heathrow and the large number of US gateways that are already served from London by direct services.  The only additional player likely to enter the UK/US market from London is bmi british midland, but that carrier has already applied in the US for anti-trust immunity with United Airlines, meaning that it will not compete against United and that these carriers will therefore act as one
.  Indeed, bmi british midland has secured the rights to operate services from Gatwick to Denver, Washington DC, Chicago, Miami and Seattle but has yet to commence these services or show signs that it intends to do so.

145.
Bermuda II has also allowed for a significant level of growth in the UK/US and London-US markets.  Despite it’s restrictive nature, Bermuda II has allowed the UK/US market to remain pre-eminent among the various other routes to the US from Europe.  The UK/US market still accounts for over 38% of total EU/US passengers (only slightly less than in 1990 when the UK/US market accounted for 39% of the total EU/US market).  The next largest market, US/Germany, accounts for barely 17%, or less than half the amount of the UK/US market.  Furthermore, the UK/US market is growing at a faster rate than many other EU/US markets, as noted by the UK Civil Aviation Authority (CAA):

“Throughout the 1990s the growth in the UK’s traffic to the US has been greater than that from both Germany and France.  Between 1996 and 1998 the UK/US market witnessed a slightly higher rate of growth than that from the Netherlands with both markets growing significantly more than those from Germany and France…”
 

A.
British Airways’ Views on Bermuda II and its Openly Stated Opposition to US-style Open Skies

146.
British Airways has been schizophrenic in its approach to Bermuda II and to US-style Open Skies.  When it has not been seeking approval from the competition authorities to collude with American, British Airways has been highly critical of the US version of Open Skies.  Furthermore, both British Airways and bmi have publicly supported (and helped to draft) the Association of European Airlines’ (AEA) proposal for a Trans-Atlantic Common Aviation Area (TCAA), which is a direct challenge to the US approach to Open Skies.  British Airways’ conversion to the US version of Open Skies is related directly to its attempt to create an overwhelmingly dominant position on UK-US routes prior to liberalisation. 

147.
British Airways’ previous opposition to Open Skies is well recorded: 

“While further benefits will flow from moving to a fully liberalised agreement, pressure to concede Open Skies to the US unconditionally should be resisted.  This is partly because Bermuda II addresses the natural imbalances of the UK-US market (disparities in market size and the prohibitions on cabotage and foreign investment) in ways that ensure opportunities are broadly fair and equal.”
  

B.
US Open Skies & Immunised Alliances 

148.
To a layman reading the joint application of British Airways and American to the US Department of Transportation, US Open Skies must seem like a utopian dream, especially when it is coupled with anti-trust immunity for BA/AA.  You would think that it would lead to a fully liberalised marketplace where competition will increase and fares will be reduced.  Nothing could be further from the truth.  Far from increasing competition, the evidence from other EU/US markets where Open Skies has been in place for some time suggests that the reverse is true.  Coupling Open Skies with immunised alliances for the leading market participants actually leads to a lessening of competition: dominant carriers get bigger as smaller carriers get squeezed out of the market (see paragraphs 164 to 165 below).

149.
The claim by British Airways and American Airlines in their various filings that Open Skies and immunised alliances are good for competition (and therefore consumers), will increase services, will increase choice and will lower fares is spurious.  Anti-trust immunity means permitting airlines that have been competing with each other to stop doing so and to start colluding instead.  By definition that means a reduction in competition.  Trading treaty rights for commercial agreements that are inherently anti-competitive, often do not stand the test of time and are in any case of equal value to both US and UK airlines, cannot be in the UK’s or consumers’ longer-term interests.

150.
Evidence from other markets suggests that even with unconstrained hub airports, anti-trust immunity for airline alliances combined with the adoption of the US version of Open Skies actually has the effect of restricting rather than increasing competition.  The combination of an airline dominant at the single most important European hub (as British Airways is at Heathrow) with a carrier dominant at several US hubs (American) has, by definition, removed one competitor from the marketplace and made it more difficult for other airlines to compete.  

151.
The longest established Open Skies agreement is that between the US and the Netherlands, signed in 1992.  That agreement was accompanied by the grant of anti-trust immunity by the US to an alliance between KLM and Northwest Airlines, an alliance that had originally been formed in 1989.  Between 1990 and 1998, KLM’s North Atlantic traffic grew by 72%, less than that of British Airways, which experienced 83% growth over the same time period without the benefit of an Open Skies deal.  KLM/Northwest’s Netherlands/US market share grew from 66% in 1994 to 75% in 1999.  Over the same time period the market share of the other US carriers in the Netherlands/US market fell from 14% to 12%, and that of fifth freedom carriers more than halved from 12% to 5%.
  From this example it can be clearly seen that even in a market where the principal airport is not slot constrained, Open Skies and an immunised alliance have resulted in less competition and a greater concentration of market share.  There is every reason to believe that this would also be the case with BA/AA.  Indeed the barriers to market entry which exist at Heathrow make such an outcome inevitable.

152.
It is also not true that Bermuda II has led to vastly inflated prices for travel between the UK and the US compared to other Europe-US markets, as some commentators have claimed.  Published business class fares may be higher, but that is not because of a lack of competition.  As demonstrated above, the marketplace is fiercely competitive, though the establishment of an immunised BA/AA alliance can only reduce that level of competition.  Furthermore, the published unrestricted business class fare  accounts only for a small percentage of the market, with most time-sensitive passengers travelling on corporate deals or other discounted fares.  In Virgin Atlantic’s case only around 36% of our Upper Class passengers are travelling on unrestricted full fare tickets without any form of discount or rebate. 

153. 
It is also a fact that business class fares from European hubs that have long established immunised alliances and Open Skies regimes, are increasing at a much faster rate than equivalent fares in the London-US market.  The same is true for normal economy fares (see Table 15 below).  Moreover, the cheapest unrestricted economy fares from Europe to the US are available from the UK, hardly a sign of highly restricted competition.

Table 15: Trans-Atlantic Air Fares 1996 v 2001

	Fare Class
	British Airways
	Lufthansa
	KLM

	
	Fare at

01-Jan-96
	Fare at

20-Aug-01
	% Change
	Fare at

01-Jan-96
	Fare at

20-Aug-01
	% Change
	Fare at

01-Jan-96
	Fare at

20-Aug-01
	% Change

	
	London to New York
	Frankfurt to New York
	Amsterdam to New York

	Unrestricted Business Class One Way
	£1181
	£2135
	+80%
	DM2550
	DM4924
	+93%
	NG2880
	NG6221
	+116%

	Normal Economy One Way
	£422
	£404
	-4%
	DM2378
	DM4103
	+73%
	NG2304
	NG3197
	+39%

	Lowest Restricted Economy Return
	£288
	£208
	-27%
	DM1049
	DM749
	-28%
	NG1045
	NG784
	-25%

	
	New York to London
	New York to Frankfurt
	New York to Amsterdam

	Unrestricted Business Class One Way
	US$2148
	US$3530
	+64%
	US$1485
	US$3176
	+137%
	US$1396
	US$3139
	+125%

	Normal Economy One Way
	US$642
	US$663
	+3%
	US$1208
	US$1992
	+65%
	US$1057
	US$1525
	+44%

	Lowest Restricted Economy Return
	US$438
	US$373
	-15%
	US$668
	US$502
	-24%
	US$558
	US$447
	-20%


10.
Detailed Rebuttal of the BA/AA Case

154.
As part of their various submissions and public statements in support of their application for immunity, British Airways and American have made several claims.  This section of Virgin Atlantic’s submission deals with each of these claims in detail. The arguments the Joint Applicants have deployed in support of their alliance will be shown to be without merit.

A.
“British Airways and American are only asking for the same advantages as the Wings, Star and Sky Team alliances.”

155.
In truth, what British Airways and American are seeking is a carve-up of the UK/US market.  An alliance between British Airways and American will be much larger and more dangerous for competition than anything that has gone before.  In their various statements the Joint Applicants make much of network competition and the advantages that other airline alliances enjoy, even claiming that they are “handicapped against other immunity-assisted alliances”
.  They say that global alliances have redefined the competitive landscape.  Their submissions pre-suppose that for London-US passengers, and in particular business class passengers, Frankfurt, for example, competes with Heathrow.  It does not and nor does Gatwick constrain Heathrow.

(i)
Network competition is ineffective as regards London

156.
British Airways and American argue that alliances have led to increased network competition, thereby redefining the competitive landscape.  It is true that network competition can be effective, but only in certain circumstances.  It is certainly not true that network competition works effectively in the London-US markets.  A passenger in Hamburg, for example, has a choice of several European hub airports, and therefore several different alliances, via which to connect in order to travel to the US.  However, this is not true for passengers in the South East of England.  Only 1.1% of all passengers travelling between London and the US do so via a continental European airport. In other words, and as the competition authorities found last time they examined BA/AA, individual routes from Heathrow to the US are separate and distinct markets and are not subject to effective competition from other airports. 

(ii)
BA/AA dominance

157.
Across the four largest Europe-US markets (the UK, Germany, France and the Netherlands) the  British Airways/American alliance carries 25% more direct passengers than the Star Alliance.
 Furthermore, British Airways and American account for half of the passengers travelling between the UK and the US, and over half of the flights.  In the all important Heathrow-US markets the dominance exceeds 60% for flights.  In terms of passengers, BA/AA account for 56.8% of the market.  And the UK-US market is by far the largest of the various Europe-US markets, accounting for over 38% of all Europe-US passengers.  Furthermore, the fact that British Airways and American already compete in the wider Europe-US market from London is evidenced by the high proportions of connecting traffic that both carriers has from Europe at Heathrow, 29.5% for BA and 18.7% for American.

158.
British Airways and American have more overlaps on trans-Atlantic routes than any other alliance.  From London they overlap on seven routes
, not six as they claim on their joint website and in their filing to the US DOT. Furthermore, British Airways and American are the sole provider of direct services on 13 routes
 between London and the US, some of which are to airports that act as hubs for American (e.g. Dallas-Fort Worth, St Louis, Miami, Raleigh-Durham) and which, as a result of American’s dominance in those markets, will always remain unattractive destinations for other carriers even if slots were made available at Heathrow to accommodate such services. 

159.
Table 16 below illustrates clearly the overwhelming dominance that British Airways and American would enjoy in the trans-Atlantic market.  It shows their percentage market shares (by frequency) on individual routes from both Heathrow and Gatwick.

Table 16: BA/AA Market Shares by Frequency

London-US Routes on which BA/AA Operate

Source: OAG August 2001

	Heathrow to the US

Overall Market Share = 60.6%
	Gatwick to the US

Overall Market Share = 39.2%

	LHR to Miami
	100%
	LGW to Phoenix
	100%

	LHR to Detroit
	100%
	LGW to San Diego
	100%

	LHR to Philadelphia
	100%
	LGW to St Louis
	100%

	LHR to Seattle
	100%
	LGW to Tampa
	100%

	LHR to Boston
	83.3%
	LGW to New York-JFK
	100%

	LHR to New York-JFK
	63.7%
	LGW to Dallas-Fort Worth
	100%

	LHR to Chicago
	61.3%
	LGW to Denver
	100%

	LHR to Newark
	60%
	LGW to Baltimore
	100%

	LHR to Washington
	40.1%
	LGW to Raleigh-Durham
	100%

	LHR to Los Angeles
	37.5%
	LGW to Charlotte
	50%

	LHR to San Francisco
	33.3%
	LGW to Houston
	41.5%

	
	
	LGW to Orlando
	33.3%

	
	
	LGW to Atlanta
	25%


(iii)
Competitors cannot develop due to barriers to access

160.
Furthermore, unlike in the cases of the immunised alliances in the Germany-US and Netherlands-US markets, or in the case of the proposed immunised alliance by the Sky Team members in the France-US market, the main UK airport, Heathrow, is effectively full.  This means that it is virtually impossible for existing carriers such as Virgin Atlantic to grow further in order to compete more effectively against British Airways and American, or in most cases for new carriers to gain entry (see paragraphs 81 to 99 above).

161.
In every other case where anti-trust immunity has been “exchanged” for Open Skies, capacity has been readily available at the main airport of the European signatory to allow access for every US carrier that wanted to enter the relevant markets.  Even at Frankfurt, the second most congested airport in Europe, US carriers have stated that they were able to obtain all of the slots, at viable times, that they needed.  That is clearly not the case with Heathrow.

(iv) Immunised alliances lead to dominance and higher fares

162.
In their joint filing to the US DOT, British Airways and American say that “alliances benefit both the public and the participating carriers through better service at lower prices, including gateway-to-gateway routes linking the hubs of the respective alliance partners”
.  Such a statement is misleading. Immunised alliances tend to grow to become even more dominant in the market at the expense of other carriers (see paragraph 151 above). In markets where there are immunised alliances, such as Frankfurt-US and Amsterdam-US, business class fares are rising at a far higher rate than they are in the London-US market and normal economy fares are higher and are rising still further (see paragraph 153 and Table 15 above).  

163.
Moreover, the cheapest trans-Atlantic fares are available in the UK-US market (see paragraph 153 above).

B.
“Open Skies will further enhance competition in the US-UK market”

164.
Where anti-trust immunity has been “exchanged” for signing up to Open Skies: a) the US partner has benefited more than the European partner; b) the European partner has not grown as quickly as British Airways (and Virgin Atlantic) has across the Atlantic over the same time period; c) the alliance partners granted anti-trust immunity have been able to increase substantially their market shares; and, d) the shares of other carriers in the market have decreased substantially, and in some cases these carriers have withdrawn from the market altogether.  These are facts that have been demonstrated by the UK Civil Aviation Authority in a submission to an enquiry by the UK House of Commons’ Transport Sub-Committee into the Air Service Agreement between the United Kingdom and the United States.  In its submission the CAA said:

“The longest established trans-Atlantic Open Skies agreement is that between the US and the Netherlands which was signed in 1992.  Accompanying the agreement was the grant of anti-trust immunity by the US to the alliance between KLM and Northwest which had been formed in 1989…..the Netherlands-US market has grown much more strongly in the 1990s than has EU-US traffic as a whole, particularly at the time when Netherlands-US Open Skies was introduced.  Overall, Netherlands-US traffic grew by 157 per cent between 1990 and 1998 but KLM’s North Atlantic traffic according to AEA Statistics
 only grew by 72 per cent, more than Lufthansa (66 per cent) but less than BA (93 per cent).

The high Netherlands-US growth is caused by a focusing of Northwest’s network on Amsterdam.  Between 1994 and 1999 KLM’s capacity increased by 24 per cent and while Northwest’s EU capacity grew by 50 per cent, its Netherlands capacity grew 250 per cent, i.e. it fell by 28 per cent elsewhere.  The KLM/Northwest alliance’s market share was 75 per cent in 1999 measured in terms of Netherlands-US scheduled seat capacity.  The corresponding figure five years earlier had been 66 per cent.  Although US carriers other than Northwest increased Netherlands-US capacity between 1994 and 1999, their share fell from 14 per cent to 12 per cent while the share of the fifth-freedom operators halved from 12 per cent to 5 per cent.  Martinair accounted for the remaining capacity, having 8 per cent in 1994 and 7 per cent in 1999.

The other major Open Skies agreement is that between Germany and the US which was signed in February 1996 and which was accompanied by anti-trust immunity for the Lufthansa/United Alliance…..the growth rate of Germany-US traffic between 1994 and 1998 was well below that of EU-US traffic as a whole.  A similar conclusion emerges in terms of scheduled seat capacity; between 1994 and 1999 capacity on US-Germany grew by 26 per cent compared with EU-US growth of 43 per cent.

The Lufthansa/United Alliance has increased market share, having operated 59 per cent of Germany-US capacity in 1999 compared with 40 per cent in 1994.  Between 1994 and 1999 Lufthansa’s capacity increased by 70 per cent and while United’s EU capacity grew by 57 per cent, its Germany capacity grew 209 per cent.  The share of US airlines other than United fell from 51 per cent to 30 per cent as American, TWA and Delta withdrew capacity from the Germany-US market.  Condor, LTU and fifth-freedom carriers accounted for 9 per cent of the capacity in 1994 and 10 per cent in 1999.”

165.
What this work by the CAA clearly demonstrates is that some of the benefits that British Airways and American claim will flow from their proposed alliance and Open Skies, i.e. greater competition and increased capacity and choice, will in fact not materialise at all.   And the CAA’s work was in markets where the main airports, Amsterdam and Frankfurt, were not slot constrained.  It is not clear to Virgin Atlantic how the situation could be any different in the case of Heathrow-US services, especially given the lack of slots and terminal facilities at Heathrow for new entrant US-carriers.  Indeed, the likelihood must be that the outcome would be worse.

(i)
No scope for new entrants or increased competition

166.
In their filing to the US DOT, British Airways and American claim that the density of UK-US demand “is certain to attract entry by new competitors and to cause expansion by existing ones”
.  In support of this statement British Airways and American have cited bmi british midland’s often stated intention to enter the trans-Atlantic market from Heathrow as soon as the regulatory position allows, and the likelihood that the US carriers which operate out of Gatwick will seek to transfer services to Heathrow by utilising slots currently held by their respective alliance partners.  As already demonstrated (see paragraphs 105 and 107 above), new services to the US by bmi british midland will not constitute significant new competition, and the transfer of services from Gatwick, to the extent that it is possible, which in itself is doubtful, will not result in an expansion of services between the UK and the US because it is unlikely that any new services at Heathrow will be anything other than a replacement for lost Gatwick services.

167.
bmi british midland describes itself as  “a small regional UK carrier”
 lacking “a market presence, corporate identity, and operational infrastructure and resources in the United States”
.  For these reasons, bmi british midland has “determined that it can only enter, and develop its presence in, the US-UK market if it does so as part of an anti-trust-immunized alliance with United”
.  In such circumstances it is impossible to identify any significant increase in competition from the entry of bmi british midland onto Heathrow-US routes.  bmi british midland and United will follow British Airways and American in effectively operating as a single company in trans-Atlantic markets.  Indeed, the filing from bmi british midland and United refers to them having an “integrated network”.  And the truth is that United is already able, if it chooses to do so, to lower its fares and to increase capacity between the UK and the US.  All the addition of bmi british midland to the Heathrow-US market will do is create a situation where just two airline groupings, oneworld and Star, control nearly three-quarters of Heathrow slots, something that has serious implications for competition (see section on Collective Dominance at paragraphs 107 to 140).  Competition will be reduced from the current four main carriers to only three (oneworld, Star and Virgin Atlantic), assuming Virgin Atlantic is able to maintain a market presence.  There is a real risk that Virgin Atlantic would not be able to compete effectively against the Star and oneworld alliances and would be forced to withdraw from some, or even all trans-Atlantic markets.

168.
As for airlines such as Delta and Northwest bringing new competition to the Heathrow-US markets, this will only be possible if British Airways and American are forced to hand over sufficient prime slots and terminal facilities to permit services by these carriers.  It is highly unlikely that the alliance partners of these carriers will hand over slots to them as the Joint Applicants claim.  Both carriers have said that they would require enough slots to operate 10 daily round-trip frequencies between Heathrow and the US to establish a viable competitive service, given the market dominance that British Airways and American would have.  The CEOs of Delta, Continental and Northwest left no doubt about the implications of the BA/AA alliance: 

“British Airways/American Airlines and United/British Midland, along with their other partners, will stifle competition by controlling the vast majority of take-off and landing slots at London Heathrow.  There will be no opportunity for Continental, Delta, Northwest or any other viable competitor to secure Heathrow slots or facilities from their European alliance partners, which have an inconsequential number of slots…In order to assure competition to this market, US regulators would need a massive reallocation of commercially viable slots and terminal facilities to other major competitors.  This allocation of slots to other carriers would be the only solution to creating a climate where the US to UK customer has an opportunity to choose a competitive fare and a schedule that fits their individual travel needs. "
 

"Without an open Heathrow, open skies will exist in name only.  There cannot be market based competition if new entrants cannot obtain slots, gates and other essential facilities to offer viable competitive services."
  

“The British Airways/American and United/British Midland transactions are poison for competition.  Allowing these dominant participants to operate as single entities would effectively preclude any real competition on most US-UK services”

(ii)
Thinner routes will cease to be serviced and no new routes will be developed

169.
It is already well established that Heathrow is full.  Demand for slots and terminal capacity outstrips supply for the vast majority of the day.  By suggesting that certain carriers can obtain slots at Heathrow by trading or swapping slots with their alliance partners, British Airways and American are seeking to reduce the likely regulatory price for their anti-competitive alliance.  However, even if the partners of Delta and Northwest were prepared to hand over slots to these US Carriers, which in itself is most unlikely, all that would be achieved is the swapping of one anti-competitive situation for another.  If Air France were to supply Delta with slots for US services, this could only be at the expense of its services to France, which would be of direct benefit to British Airways which competes in this market.  A similar situation would arise with KLM, which would have to reduce services to the Netherlands to provide Northwest with slots for services to Detroit and Minneapolis.

170.
Furthermore, it is unlikely that any new routes would be developed.  All that is likely to happen in an Open Skies environment, apart from a small number of bmi british midland services, is that services that are currently at Gatwick will transfer to Heathrow as quickly as slots can be found.  The effect of this would be to displace other services at Heathrow thus reducing the effectiveness of Heathrow as a hub airport, something which British Airways and American claim their alliance is designed to address.  Indeed, British Airways has itself recognised the likely impact on services at Heathrow of the implementation of Open Skies:

“Briefly stated, Heathrow as it currently stands is full.  The corollaries of this are that: an open skies deal with the US can only introduce new carriers or services from Heathrow to the US by displacing other services; under open skies all flights from Gatwick to the US could transfer to Heathrow; this amounts to more than 30 flights a day displacing other services at Heathrow; the services displaced are likely to be those to UK domestic points, thus reducing access from the regions to Heathrow’s long-haul network (including the complete closing of some existing routes from Heathrow); and unprofitable services to long-haul destinations, thus reducing Heathrow’s and London’s attractiveness to business because it will no longer be the world’s aviation hub; however, the process of introducing new Heathrow-US services would inevitably be gradual because there is so little room for them, and would not add large amounts of new capacity to the market; so there would not be any significant change in the current balance of supply and demand.  There would therefore be no great change in the levels of fares.”

171.
In short, British Airways itself does not believe that an Open Skies deal will lead to more services, more competition, lower fares or the maintenance of a significant hub and network at Heathrow.  The only sure thing that will result from a British Airways/American Airlines tie up is the overwhelming domination of UK-US services by these carriers.

(iii)
Stansted and Gatwick do not compete with Heathrow

172.
Finally, British Airways and American also claim that in an Open Skies environment “initiation and expansion of US-UK service to and from other London airports, such as Gatwick and Stansted, by competing airlines and alliances can also be expected, further increasing the available capacity in the US-London market”
.  In fact such expansion is possible now under Bermuda II.  Stansted airport is classed as a regional airport and as such there are no restrictions on the number of frequencies or destinations that can be served by UK or US carriers on routes to and from the US.  Despite this the only service of any note, Continental’s daily service to Newark, has recently been withdrawn.  As for Gatwick, there are already a number of unused opportunities under the provisions of Bermuda II for UK carriers.  For instance, it is open to bmi british midland to operate services from Gatwick to Denver, Washington, Miami, Boston, Chicago and Seattle, and indeed bmi has been designated on five of these routes but as yet is showing no indication that it intends to serve them.   Indeed, since 11 September BA has transferred services from Gatwick to Heathrow.
173.
The statement from British Airways and American also ignores the fact that Heathrow is the airport of choice for most carriers because of the premium that passengers attach to flying to and from Heathrow and therefore the higher yields that carriers can achieve. (See paragraphs 39 to 43 above)

C.
“Antitrust Immunity for the American/British Airways Alliance will result in significant efficiencies and consumer benefits.”

174.
The Joint Applicants have made several claims under this heading to support their alliance.  These include
:

· Enhanced network competition

· The alliance will improve service through schedule co-ordination, and new online connections;

· Reciprocal access and enhanced value to consumers of the two carriers frequent flyer programmes;

· Improved efficiency of operations and consequent reductions in cost; and,

· Achievement of open skies deal between the UK and the US.

In particular the Joint Applicants have stated that approval for their alliance “will permit lower online and interline fares than either airline can offer alone”
.  British Airways and American could already offer this “benefit” to their respective customers by renegotiating their current Special Pro-rate Agreements with each other.  Indeed, many of the benefits that the Joint Applicants claim will flow from their alliance could be achieved by the re-negotiation of existing agreements between themselves.

175.
As for the other alleged efficiencies, it has already been demonstrated that the markets of main concern are the Heathrow-US markets not the wider EU-US market.  Network competition does not exist in Heathrow-US markets (see paragraph 101 above).  Furthermore, the establishment of alliances does not lead to economies of scale and therefore a reduction in cost bases (see paragraph 100 above).  Finally, it is questionable whether open skies truly brings benefits to consumers – experience in other cases has shown that competition has been reduced, dominant carriers have become more dominant, and fares have grown at higher rates than in other non-open skies markets (see paragraph 153 above).

D.
“The Alliance will not substantially reduce competition in any relevant market”
176.
In their filing with the US DOT, British Airways and American claim that “the proposed American/British Airways alliance will not substantially reduce or eliminate competition in any relevant market”
.  By definition this cannot be true.  At present British Airways and American compete with each other.  If they did not they would be acting in contravention of competition laws on both sides of the Atlantic.  Assuming they achieve the immunity that they are seeking and then deepen their relationship in the manner set out in their various filings, they will cease to compete with each other.  They will be acting as if they were a “single entity”.  Effectively one competitor will be removed from the relevant markets.  This can only mean a reduction in competition.

177.
In considering the above statement from the Joint Applicants it is worth bearing in mind that the relevant market is not a global one, nor is it the Europe-US market.  It is not even the UK-US market.  It is the individual Heathrow-US markets that are most relevant. This is the conclusion that the various competition authorities reached last time they considered BA/AA alliance proposals, and nothing has altered in the meantime to lead them to a different conclusion.   Heathrow is the airport of choice for airlines and time-sensitive passengers.  Heathrow produces higher yields, revenues and passenger numbers.  Heathrow competes with Gatwick, but the reverse is not the case.
(i)
The Broader UK-US Market
178.
As the Joint Applicants have acknowledged the broader UK-US market includes some of the world’s most dense and competitive routes.  However, effective competition will not continue if British Airways and American are allowed to proceed with their alliance absent significant and tangible remedies.  It may well be true that the current market is fiercely competitive with more services to more destinations by more carriers than any other Europe-US market, but it is also true that British Airways and American would be overwhelmingly dominant in the market if they ceased to compete with each other.  The “substantial new entry”
 that the Joint Applicants claim will result from Open Skies simply cannot materialise for the reasons set out above and in particular the existing and severe capacity constraints at Heathrow (see paragraphs 81 to 99 above).  Removal of regulatory constraints does not necessarily equate to more services by more carriers, especially when there are very real infrastructure constraints.  

179.
The Joint Applicants argue that “key structural factors ensure greater competition in the US-UK market than has occurred in other country-to-country alliance markets”
.  The fact that UK-US routes tend to have higher traffic density and a higher proportion of business travellers, underpinned by the close cultural ties between the UK and the US, is undeniable.  But this fact does not mean that in a BA/AA immunised alliance world there would be more competition.  The dominance of British Airways and American, coupled with the constraints at Heathrow, will ensure that the contrary will be the case.

180.
British Airways and American argue that both Gatwick and Stansted can accommodate more US flights as competition to Heathrow, and in support of this point out that a third of all US-London passengers use Gatwick today.  But this ignores the fact that all of the UK-US operators (indeed all operators) at Gatwick would move their services to Heathrow should both the regulatory and infrastructure constraints permit it.  Virgin Atlantic has itself attempted on many occasions to move its Boston service to Heathrow in order to be more competitive in this market.  Lack of slots at Heathrow has always frustrated this aim. (The Boston service will soon operate from Heathrow, but only because Virgin Atlantic has had to take the regrettable decision to curtail operations to Chicago following the tragic events of 11 September 2001.)  British Airways’ strategy is clearly to move many of its long-haul services from Gatwick to Heathrow.  This is further illustrated by the recent statements by BAA’s Chief Executive cited above (at paragraph 41).

(ii)
New York – London 

181.
British Airways and American rightly point out that “competition on the New York-London city pair is intense”
, but that is partly because these two carriers, who both operate substantially more services in the market than any other carrier, compete against each other at present.  The Joint Applicants are wrong to claim that that intense competition will continue to be the case should their alliance be allowed to proceed unencumbered by suitable remedies.  

182.
The Joint Applicants would dominate the Heathrow-New York JFK market, by far the most important of the UK-US markets.  In August 2001, British Airways and American between them operated 13 daily round trip frequencies in this market (nearly 64% of the market), ten more than either United or Virgin, the next largest competitors, and ignoring likely future Concorde services.  When faced post alliance with such a level of dominance it will be impossible for other airlines to compete effectively.  It is clear that the intention of British Airways and American is to operate an hourly turn-up-and-ride shuttle service: the attractions of such a schedule to business travellers, especially when combined with strong FFPs, are so great that other carriers will have great difficulty in attracting such travellers and their associated corporate accounts to their flights.

183.
The situation is little better when Newark and JFK are considered together with all of the London airports.  Table 17 below shows the frequency shares based on August 2001 timetables.   It again demonstrates the high level of dominance that British Airways and American enjoy in this market.  The reductions in services which some carriers, Virgin included, have announced since the events of 11 September have barely altered this level of domination (See Table 18).  In August, the Joint Applicants operated nearly 56% of the flights between London and New York.  Today they still operate over 51%.

Table 17: London-New York Market Shares by Frequency

Source: OAG August 2001

	Carrier
	Weekly Frequencies
	% Share



	British Airways
	70
	32.9%

	American
	49
	23.0%

	BA + AA
	119
	55.9%

	Virgin Atlantic
	35
	16.4%

	United Airlines
	28
	13.2%

	Continental
	21
	9.9%

	Air India
	7
	3.3%

	Kuwait Airways
	3
	1.4%


Table 18: London-New York Market Share by Frequency

Source: BA Website, 5 October 2001

	Carrier
	Weekly Frequencies
	% Share



	British Airways
	46
	29.1%

	American
	35
	22.2%

	BA + AA
	81
	51.3%

	Virgin Atlantic
	26
	16.5%

	United Airlines
	28
	17.7%

	Continental
	14
	8.9%

	Air India
	6
	3.8%

	Kuwait Airways
	3
	1.9%


184.
To further support their case, British Airways and American have claimed that once the UK and the US sign an Open Skies deal, both Delta and bmi british midland will enter the London-New York market.  In the case of the former this will only happen if they can secure slots at London’s Heathrow Airport.  Delta does not have access to such slots at present, not even from its own partners in the Sky Team alliance.  Indeed, to mount any form of competitive service Delta would require a substantial number of daily slots for services to JFK alone, in addition to the slots it would need for its other services.  

185.
As for bmi british midland, in none of its public statements about serving the US from London has bmi said that it would serve New York.  Indeed its own actions would suggest that bmi british midland has no intention of serving this market, as the carrier has asked the UK Government to designate it only for services to Washington-Dulles, Denver, Chicago, Miami and Seattle from London.  At least one of these designation rights could have been used for New York.  In any event, bmi entering the market would not constitute new competition as this “small European regional carrier” would merely be an extension of United, which is already active in the market.  It should be noted also that United has not been as effective a competitor in the London-New York market as many other carriers.  There is no reason to believe that it will be any more effective in the future.

(iii)
Boston – London 
186.
British Airways and American Airlines have argued that there “will continue to be significant competition on the Boston-London city-pair after the approval of the proposed alliance”
. Table 19 below shows the market shares of the various carriers in the London Heathrow-Boston market (for the reasons set out above at paragraphs 39 and 40, the Heathrow-US market is the important one: yields and traffic mixes from Gatwick are inferior to those from Heathrow).  This table clearly demonstrates that British Airways and American are the principal competitors on this route and overwhelmingly dominant in this market.

Table 19: London Heathrow – Boston Market Shares

Source: OAG August 2001 & US DOT T100 2000

	Carrier
	Frequencies

(August 2001)
	% Share 

of Frequencies
	Passenger Numbers

(Jan – Dec 2000)
	% Share 

of Passengers

	British Airways
	93
	50%
	526,064
	61%

	American Airlines
	62
	33%
	221,723
	26%

	BA + AA
	155
	83%
	747,787
	87%

	United Airlines
	31
	17%
	112,050
	13%


Table 20: London (Heathrow and Gatwick) – Boston Market Shares

Source: OAG August 2001 & US DOT T100 2000

	Carrier
	Frequencies

(August 2001)
	% Share 

of Frequencies
	Passenger Numbers

(Jan – Dec 2000)
	% Share 

of Passengers

	British Airways
	93
	37.5%
	526,064
	47.5%

	American Airlines
	62
	25%
	221,723
	20%

	BA + AA
	155
	62.5%
	747,787
	67.5%

	United Airlines
	31
	12.5%
	112,050
	10.2%

	Delta
	31
	12.5%
	Data Not Available
	-

	Virgin Atlantic
	31
	12.5%
	247,157
	22.3%


187.
Even if the entire London-Boston market is examined the Joint Applicants are still overwhelmingly dominant with 62.5% of the frequencies operated and 67.5% of passengers (based on data from 2000).

188.
British Airways and American claim that further competition in this market is likely to come from bmi british midland and US Airways.  However, it is already possible for bmi british midland to operate services from London’s Gatwick Airport to Boston, but the carrier has declined to take up this opportunity.  As for US Airways, given the parlous state of that carrier’s finances it seems unlikely that it will seek to add to its trans-Atlantic operations, especially from a US point that is not one of its major hubs.

189.
Even Virgin Atlantic’s recent decision to move its Boston operation to Heathrow from Gatwick, which was only possible because of the regrettable decision to cease operations to Chicago following the tragic events of 11 September, will make little difference to the overall competitive position.  For the Winter 2001/2002 operating season British Airways and American will still operate over two-thirds of the services between Heathrow and Boston
.

(iv)
Chicago – London

190.
The main thrust of the Joint Applicant’s arguments in respect of the Chicago-London market is that there are two competing alliances (oneworld and Star) which both maintain hubs at either end of the route.  The Joint Applicant’s also cite  “two powerful competitors – United and Virgin”
 as acting as a competitive constraint on their activities and claim that “both carriers may expand Chicago-Heathrow service following open skies”
.

191.
The truth about the Chicago-London market is that it is dominated by a powerful and cosy duopoly.  The concerns that many academics and regulators have over the domination of Chicago by American and United are well documented.  Between them the Star Alliance and oneworld carriers operate 12 services a day between the UK and Chicago, and 10 services a day between Heathrow and Chicago.  By contrast, Virgin Atlantic only operated one daily service in August 2001, and that at relatively uncompetitive times because of slot constraints at Heathrow.  This service has now ceased.  Details of market shares, by both frequency and passenger numbers, are contained in Table 21 below.

Table 21: London - Chicago Market Shares

Source: OAG August 2001 & US DOT T100 2000

	Carrier
	Frequencies

(August 2001)
	% Share 

of Frequencies
	Passenger Numbers 

(Jan to Dec 2000)
	% Share

of Passengers

	American Airlines
	155
	43.8%
	471,085
	32.1%

	British Airways
	62
	17.5%
	336,179
	22.9%

	BA + AA
	217
	61.3%
	807,264
	55%

	United Airlines
	93
	26.3%
	432,301
	29.5%

	Virgin Atlantic
	31
	8.7%
	138,423
	9.4%

	Air India
	13
	3.7%
	88,221
	6%


192.
The possible entry of bmi british midland into the Heathrow-Chicago market is also cited by the Joint Applicants as something that will reinforce the position of the Star Alliance and which will make the Chicago-London market “uniquely competitive”.  The reality is that bmi will not add competition to the market as it will act with United.  There will be no additional competition beyond what the incumbents can already provide.

193.
British Airways and American also make much of the fact since their last failed filing for anti-trust immunity, both Virgin Atlantic and Air India have entered the market.  In fact Air India only operates three services per week (hardly a major competitive threat to the Joint Applicants’ seven daily services) and has recently announced plans to reduce its presence by at least one service per week.  As for Virgin Atlantic, regrettably it has had to decide to withdraw from this market. 

194.
Finally, British Airways and American also claim that one-stop services, either via US points or via Amsterdam and Paris with KLM and Air France respectively, represent alternative competitive routings.  This clearly is not the case.  Successive studies have shown that time-sensitive business travellers will normally always take a direct service, and it is a fact that only 1.1% of passengers travelling from London to the US do so via airports in Continental Europe.  Furthermore, the CAA Passenger Survey 2000 data (see Table 7 above) show that only 7% of business travellers travelling from London to Chicago did so on an indirect routing, and many of these passengers did so because of the need to visit other US cities as well.

(v)
Los Angeles – London
195.
Despite their protestations to the contrary, British Airways and American will be dominant in this market.  The statistics produced at page 47 of their joint application to the US DOT are misleading.  The Joint Applicants account for 37.5% of frequencies (not 44% as they claim), but they carry 43.5% of all the passengers travelling on direct services between London and Los Angeles, not the 33% that they claim (see Table 22 below).  With the Star Alliance carriers, United and Air New Zealand, also accounting for 37.5% of the direct frequencies and over 30% of the passengers, the establishment of a BA/AA alliance will merely lead to a situation of joint dominance on this route.

Table 22: London-Los Angeles Market Share

Source: OAG August 2001 & US DOT T100 2000

	Carrier
	Frequencies

(August 2001)
	% Share

of Frequencies
	Passenger Numbers

(Jan to Dec 2000)
	% Share

of Passengers

	British Airways
	62
	25%
	556,331
	34.8%

	American Airlines
	31
	12.5%
	138,239
	8.7%

	BA + AA
	93
	37.5%
	694,570
	43.5%

	Virgin Atlantic
	62
	25%
	410,234
	25.7%

	United Airlines
	62
	25%
	248,468
	15.6%

	Air New Zealand
	31
	12.5%
	243,422
	15.2%


196.
The Joint Applicants also claim that one-stop services to Los Angeles from London represent real and meaningful competition, partly because of the long length of the flight from London.  Even though flights to Los Angeles from London take around 12 hours, it is still the case that most business travellers and leisure travellers much prefer to take direct flights rather than incur the additional delay of a stop en-route which could add up to two hours to the total travel time.  Table 7 clearly shows that only just over one in ten passengers travelling to Los Angeles from London does so via an intermediate point.

(vi)
Miami – London
197.
Table 23 below describes the market shares, in terms of both frequencies and passengers carried, for the London-Miami market.  As can be seen, post alliance British Airways and American would enjoy overwhelming dominance in this market, with three-quarters of the frequencies and nearly 70% of the total passengers (not “only 54%” as they have claimed in their filing to the US DOT).  

Table 23: London - Miami Market Share

Source: OAG August 2001 & US DOT T100

	Carrier
	Frequencies

(August 2001)
	% Share

of Frequencies
	Passenger Numbers

(Jan to Dec 2000)
	% Share

of Passengers

	British Airways
	62
	50%
	429,482
	51.2%

	American Airlines
	31
	25%
	149,422
	17.8%

	BA + AA
	93
	75%
	578,904
	69%

	Virgin Atlantic
	31
	25%
	259,339
	30.9%


Whilst it is true that this is predominantly a leisure market, it also true that British Airways and American have a further in-built advantage on this route in that they both operate from Heathrow, whilst Virgin Atlantic is restricted to operating from Gatwick because of a lack of suitable slots at Heathrow.  

198.
In discussing the competitive position on the London-Miami route, the Joint Applicants have said that “Virgin operates 25% of the nonstop frequencies, yet carries 36% of passengers, or more than twice American’s current 15%…The gap between Virgin’s shares of frequencies and passengers demonstrates that Virgin is a highly effective nonstop competitor”
.  What this statement ignores is that Virgin Atlantic’s share of passengers is greater than its share of services because it operates larger aircraft on the route than American does (Boeing 747-400s against Boeing 777).  Furthermore, British Airways and American have again overstated Virgin Atlantic’s share of the passengers.  US DOT data clearly indicate that Virgin Atlantic carried only 30.9% of the traffic on the route, and not the 36% claimed by the Joint Applicants.

199.
Finally, British Airways and American both refer to the “firm plans” of bmi british midland to enter this market as a sign that competition may be enhanced in the future.  bmi british midland has for some time now been designated to operate services from London Gatwick to Miami, but to date has shown no signs of commencing operations.

(vii)
Dallas-Fort Worth – London
200.
British Airways and American between them control 100% of this market.  That, coupled with the strength and dominance of American at Dallas-Fort Worth make it unlikely in the extreme that competitors will enter this market in the absence of significant regulatory assistance.

201.
As in other cases, Virgin Atlantic does not believe that one-stop services amount to a significant competitive constraint on British Airways and American.
E.
“The Star Alliance with the deeper Involvement of bmi british midland will provide the necessary competitive constraint to BA/AA”

202.
Four UK/US airlines currently operate to the US from Heathrow: AA, BA, United and Virgin Atlantic.  Approval of BA/AA’s application will reduce this number to three, and severely restrict the ability of Virgin to compete effectively.  bmi british midland has announced that it will seek anti-trust immunity for its alliance with United.  In such circumstances, it is difficult to identify any significant increase in competition from the entry of bmi onto Heathrow-US routes.  bmi and United will follow BA/AA in effectively operating as a single company in these markets.  United is already able, if it chooses to do so, to lower its fares and increase capacity.  In this respect, the addition of bmi will make no difference at all.  What it would do, however, is create a situation where just two airline groups, oneworld and Star, controlled 74% of Heathrow slots and 85% of frequencies from Heathrow to the US.  This has serious implications for future competition. (See also the section on Collective Dominance at paragraphs 107 to 140).

203.
bmi british midland has acknowledged that it will find it very difficult to compete in the trans-Atlantic market:

“In looking to enter the London-US market, bmi faces formidable challenges and obstacles.  Bmi is a very small carrier…..bmi lacks a market presence, corporate identity, and operational infrastructure and resources in the United States
.”

204.
From this it can safely be deduced that bmi british midland will have virtually no effect on competition in the trans-Atlantic market.  The reasons which have led BA/AA to suggest that a combined United/bmi could be a constraining influence on BA/AA are more likely to lead to a market structure in which there would be every incentive for BA/AA and United/bmi to deter new entrants.

11.
Recommendation & Remedies

205.
Virgin Atlantic is firmly of the view that the alliance between British Airways and American Airlines should not be granted any form of immunity from the competition laws on both sides of the Atlantic.  Indeed, it is maintained that such immunity cannot be legally granted.  Virgin Atlantic reserves the right to take whatever action is necessary to ensure that effective competition is maintained in the UK/US markets.

206.
If, despite all the evidence to the contrary, the Department of Transportation decides to grant anti-trust immunity to the BA/AA alliance, it must impose severe conditions in order to maintain effective competition on routes between the US and UK.  It is difficult to specify such conditions in detail in advance of an understanding of the competitive analysis which might lead the DOT to grant immunity.  Virgin Atlantic would expect to be given the opportunity to comment further if necessary, following publication of the DOT’s initial findings.

207.
However, it is possible to provide general guidance on the conditions which might be applied.   Several of the conditions below reflect remedies which BA itself argued should be applied when Air Canada sought to acquire Canadian International:

· Heathrow Access   BA/AA must make available a sufficient number of slots at Heathrow, together with related facilities such as terminal space, check-in desks, gates, aircraft parking areas, etc., to ensure that competitors are able to provide the level of service necessary to maintain effective competition.  Such facilities, including slots at competitive timings, must be fully available for all potential competitors before anti-trust immunity is granted.

· Frequent Flyer Programmes   BA and American must grant full access to their FFPs to any competitor seeking such access, on terms no less favourable than those applicable to any other participant, including BA and American.

· Interlining   BA and American must make available to competitor airlines interline fares at their hub airports at rates no less favourable than those they charge each other.

· Computer Reservation Systems   BA and American must agree not to “pad” CRS screens by displaying their connecting services more than once.

· Travel Agent and Corporate Deals    BA and American should agree not to abuse the dominant position they would have on UK/US routes by entering into arrangements with travel agents or corporate customers whereby sales are in any way “tied.”

· Open Skies   In order to allow new entry into Heathrow – US routes the Bermuda (( bilateral agreement must be replaced.  The current model US Open Skies agreement is unlikely to be acceptable in this context since it has been found by the European Commission to be inconsistent with the terms of the Treaty of Rome.  This is, of course, the subject of a current court case in Europe.  Virgin Atlantic assumes that since the BA/AA application requires the approval of the competition authorities on both sides of the Atlantic, a consensus will have to be reached between the authorities on any remedies to be applied.

It is evident, therefore, that before anti-trust immunity can be granted to BA/AA, negotiations on a trans-Atlantic air services agreement will have to take place between the US and the European Commission.  This will first require the Commission to obtain a negotiating mandate from the EU Member States.  The quicker this takes place, the better.  Virgin Atlantic has for several years openly lobbied in favour of the creation of a Trans-Atlantic Common Aviation Area.

12.
Conclusion

208.
WHEREFORE, for the foregoing reasons, Virgin Atlantic urges that the Department deny the Joint Applicants' request for approval of, and immunity for, their proposed alliance.  If the Department decides to approve and immunize the proposed alliance, it should impose severe conditions in order to maintain effective competition on routes between the US and the UK.
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	Table 24: UK-US Passengers, January to December 2000 Source : US DOT T100 (Back Aviation)

	
	United 
	American
	BA
	Virgin 
	Air India
	Kuwait 
	Air New Zealand
	Delta
	Continental
	Northwest
	TWA
	US Airways
	PIA 
	Total

	 LHR-BOS 
	112,050
	221,723
	526,064
	0
	0
	0
	0
	0
	0
	0
	0
	0
	0
	859,837

	 LHR-DTW 
	0
	0
	164,538
	0
	0
	0
	0
	0
	0
	0
	0
	0
	0
	164,538

	 LHR-EWR 
	142,232
	89,294
	281,285
	248,561
	0
	0
	0
	0
	0
	0
	0
	0
	0
	761,372

	 LHR-IAD 
	423,694
	0
	365,163
	228,843
	0
	0
	0
	0
	0
	0
	0
	0
	0
	1,017,700

	 LHR-JFK 
	305,565
	595,207
	1,022,248
	611,371
	260,153
	64,672
	0
	0
	0
	0
	0
	0
	0
	2,859,216

	 LHR-LAX 
	248,468
	138,293
	556,311
	410,234
	0
	0
	243,422
	0
	0
	0
	0
	0
	0
	1,596,728

	 LHR-MIA 
	0
	149,422
	229,415
	0
	0
	0
	0
	0
	0
	0
	0
	0
	0
	378,837

	 LHR-ORD 
	432,301
	471,085
	336,179
	138,423
	88,221
	0
	0
	0
	0
	0
	0
	0
	0
	1,466,209

	 LHR-PHL 
	0
	0
	309,421
	0
	0
	0
	0
	0
	0
	0
	0
	0
	0
	309,421

	 LHR-SEA 
	0
	0
	201,230
	0
	0
	0
	0
	0
	0
	0
	0
	0
	0
	201,230

	 LHR-SFO 
	370,004
	0
	398,838
	268,177
	0
	0
	0
	0
	0
	0
	0
	0
	0
	1,037,019

	 LGW-ATL 
	0
	0
	185,794
	0
	0
	0
	0
	374,087
	0
	0
	0
	0
	0
	559,881

	 LGW-BOS 
	0
	0
	0
	247,157
	0
	0
	0
	0
	0
	0
	0
	0
	0
	247,157

	 LGW-BWI 
	0
	0
	107,292
	0
	0
	0
	0
	0
	0
	0
	0
	0
	0
	107,292

	 LGW-CLE 
	0
	0
	0
	0
	0
	0
	0
	0
	87,387
	0
	0
	199
	0
	87,586

	 LGW-CLT 
	0
	0
	122,233
	0
	0
	0
	0
	0
	0
	0
	0
	114,303
	0
	236,536

	 LGW-CVG 
	0
	0
	0
	0
	0
	0
	0
	144,476
	0
	0
	0
	0
	0
	144,476

	 LGW-DEN 
	0
	0
	191,604
	0
	0
	0
	0
	0
	0
	0
	0
	0
	0
	191,604

	 LGW-DFW 
	0
	262,692
	141,222
	0
	0
	0
	0
	0
	0
	0
	0
	0
	0
	403,914

	 LGW-DTW 
	0
	0
	0
	0
	0
	0
	0
	0
	0
	206,770
	0
	0
	0
	206,770

	 LGW-EWR 
	0
	0
	0
	231,810
	0
	0
	0
	0
	295,894
	0
	0
	0
	0
	527,704

	 LGW-IAH 
	0
	0
	183,440
	0
	0
	0
	0
	0
	298,380
	0
	0
	0
	0
	481,820

	 LGW-JFK 
	0
	0
	103,318
	0
	0
	0
	0
	0
	0
	0
	0
	0
	0
	103,318

	 LGW-LAS 
	0
	0
	0
	47,941
	0
	0
	0
	0
	0
	0
	0
	0
	0
	47,941

	 LGW-MCO 
	0
	0
	241,712
	573,648
	0
	0
	0
	0
	0
	0
	0
	0
	0
	815,360

	 LGW-MIA 
	0
	0
	200,067
	259,339
	0
	0
	0
	0
	0
	0
	0
	0
	0
	459,406

	 LGW-MSP 
	0
	0
	0
	0
	0
	0
	0
	0
	0
	168,906
	0
	0
	0
	168,906

	 LGW-PHL 
	0
	0
	0
	0
	0
	0
	0
	0
	0
	0
	0
	217,830
	0
	217,830

	 LGW-PHX 
	0
	0
	227,523
	0
	0
	0
	0
	0
	0
	0
	0
	0
	0
	227,523

	 LGW-PIT 
	0
	0
	0
	0
	0
	0
	0
	0
	0
	0
	0
	52,233
	0
	52,233

	 LGW-RDU 
	0
	96,445
	0
	0
	0
	0
	0
	0
	0
	0
	0
	0
	0
	96,445

	 LGW-SFO 
	0
	0
	0
	45,212
	0
	0
	0
	0
	0
	0
	0
	0
	0
	45,212

	 LGW-SJU 
	0
	0
	7,309
	0
	0
	0
	0
	0
	0
	0
	0
	0
	0
	7,309

	 LGW-STL 
	0
	0
	0
	0
	0
	0
	0
	0
	0
	0
	130,772
	0
	0
	130,772

	 LGW-TPA 
	0
	0
	114,701
	0
	0
	0
	0
	0
	0
	0
	0
	0
	0
	114,701

	 MAN-ATL 
	0
	0
	0
	0
	0
	0
	0
	167,823
	0
	0
	0
	0
	0
	167,823

	 MAN-EWR 
	0
	0
	0
	0
	0
	0
	0
	0
	178,189
	0
	0
	0
	0
	178,189

	 MAN-JFK 
	0
	941
	113,386
	0
	0
	0
	0
	104,491
	0
	0
	0
	0
	105,313
	324,131

	 MAN-MCO 
	0
	0
	0
	177,772
	0
	0
	0
	0
	0
	0
	0
	0
	0
	177,772

	 MAN-ORD 
	0
	127,958
	0
	0
	0
	0
	0
	0
	0
	0
	0
	0
	0
	127,958

	 MAN-PHL 
	0
	0
	0
	0
	0
	0
	0
	0
	0
	0
	0
	76,717
	0
	76,717

	 BHX-EWR 
	0
	0
	0
	0
	0
	0
	0
	0
	107,567
	0
	0
	0
	0
	107,567

	 BHX-ORD 
	0
	112,409
	0
	0
	0
	0
	0
	0
	0
	0
	0
	0
	0
	112,409

	 GLA-EWR 
	0
	0
	0
	0
	0
	0
	0
	0
	109,615
	0
	0
	0
	0
	109,615

	 GLA-ORD 
	0
	51,632
	0
	0
	0
	0
	0
	0
	0
	0
	0
	0
	0
	51,632

	Total
	2,034,314
	2,317,101
	6,330,293
	3,488,488
	348,374
	64,672
	243,422
	790,877
	1,077,032
	375,676
	130,772
	461,282
	105,313
	17,767,616

	LHR Routes
	2,034,314
	1,665,024
	4,390,692
	1,905,609
	348,374
	64,672
	243,422
	0
	0
	0
	0
	0
	0
	10,652,107

	LGW Routes
	0
	359,137
	1,826,215
	1,405,107
	0
	0
	0
	518,563
	681,661
	375,676
	130,772
	384,565
	0
	5,681,696

	Total London
	2,034,314
	2,024,161
	6,216,907
	3,310,716
	348,374
	64,672
	243,422
	518,563
	681,661
	375,676
	130,772
	384,565
	0
	16,333,803


Table 25: UK-US Airport-Pair Market Shares by Number of Monthly Frequencies (%)    Source: OAG August 2001

	Origin
	Destination
	Airline

	
	
	American
	BA
	BA/AA
	United
	Virgin 
	Continental
	Northwest
	Delta
	US Airways
	bmi
	Others

	Gatwick
	Atlanta
	
	31
	31
	
	
	
	
	93
	
	
	

	
	Boston
	
	
	
	
	31
	
	
	31
	
	
	

	
	Baltimore
	
	31
	31
	
	
	
	
	
	
	
	

	
	Cleveland
	
	
	
	
	
	31
	
	
	
	
	

	
	Charlotte
	
	31
	31
	
	
	
	
	
	31
	
	

	
	Cincinnati
	
	
	
	
	
	
	
	31
	
	
	

	
	Denver
	
	31
	31
	
	
	
	
	
	
	
	

	
	Dallas-FW
	62
	31
	93
	
	
	
	
	
	
	
	

	
	Detroit
	
	
	
	
	
	
	62
	
	
	
	

	
	Newark
	
	
	
	
	31
	62
	
	
	
	
	

	
	Houston
	
	44
	62
	
	
	62
	
	
	
	
	

	
	New York-JFK
	
	31
	31
	
	
	
	
	
	
	
	

	
	Las Vegas
	
	
	
	
	13
	
	
	
	
	
	

	
	Orlando
	
	31
	31
	
	62
	
	
	
	
	
	

	
	Miami
	
	
	
	
	31
	
	
	
	
	
	

	
	Minneapolis
	
	
	
	
	
	
	31
	
	
	
	

	
	Philadelphia
	
	
	
	
	
	
	
	
	62
	
	

	
	Phoenix
	
	31
	31
	
	
	
	
	
	
	
	

	
	Pittsburgh
	
	
	
	
	
	
	
	
	31
	
	

	
	Raleigh-Durham
	31
	
	31
	
	
	
	
	
	
	
	

	
	San Diego
	
	31
	31
	
	
	
	
	
	
	
	

	
	San Francisco
	
	
	
	
	18
	
	
	
	
	
	

	
	St Louis 
	31
	
	31
	
	
	
	
	
	
	
	

	
	Tampa
	
	13
	13
	
	
	
	
	
	
	
	

	Gatwick Total
	124 (10.6%)
	336 (28.6%)
	460 (39.2%)
	0
	186 (15.8%)
	155 

(13.2%)
	93 

(7.9%)
	155 (13.2%)
	124 (10.6%)
	0
	0

	Heathrow
	Boston
	62
	93
	155
	31
	
	
	
	
	
	
	

	
	Detroit
	
	31
	31
	
	
	
	
	
	
	
	

	
	Newark
	31
	62
	93
	31
	31
	
	
	
	
	
	

	
	Washington-Dulles
	
	83
	83
	93
	31
	
	
	
	
	
	

	
	New York-JFK
	186
	217
	403
	93
	93
	
	
	
	
	
	44

	
	Los Angeles
	31
	62
	93
	62
	62
	
	
	
	
	
	31

	
	Miami
	31
	62
	93
	
	
	
	
	
	
	
	

	
	Chicago
	155
	62
	217
	93
	31
	
	
	
	
	
	13

	
	Philadelphia
	
	62
	62
	
	
	
	
	
	
	
	

	
	Seattle
	
	31
	31
	
	
	
	
	
	
	
	

	
	San Francisco
	
	62
	62
	93
	31
	
	
	
	
	
	

	Heathrow Total
	496 (22.6%)
	827 (37.8%)
	1323

(60.5%)
	496 (22.6%)
	279 (12.8%)
	
	
	
	
	
	88 (4%)

	London Total
	620 (18.5%)
	1163

(34.6%)
	1783

(53.1%)
	496 (14.8%)
	465 (13.8%)
	155

(4.6%)
	93 

(2.8%)
	155 (4.6%)
	124 (3.7%)
	
	88

(2.6%)

	Stansted
	Newark
	
	
	
	
	
	31
	
	
	
	
	

	Manchester
	Atlanta
	
	
	
	
	
	
	
	31
	
	
	

	
	Newark
	
	
	
	
	
	31
	
	
	
	
	

	
	JFK
	
	30
	30
	
	
	
	
	
	
	
	23

	
	Orlando
	
	
	
	
	27
	
	
	
	
	
	

	
	Chicago
	31
	
	31
	
	
	
	
	
	
	31
	

	
	Washington
	
	
	
	
	
	
	
	
	
	27
	

	
	Philadelphia
	
	
	
	
	
	
	
	
	31
	
	

	Birmingham
	Newark
	
	
	
	
	
	31
	
	
	
	
	

	
	Chicago
	31
	
	31
	
	
	
	
	
	
	
	

	Glasgow
	Newark
	
	
	
	
	
	31
	
	
	
	
	

	
	Chicago
	31
	
	31
	
	
	
	
	
	
	
	

	Regional Total
	93 (20.8%)
	30 (6.7%)
	123 (27.5%)
	
	26 

(5.8%)
	124 

(27.7%)
	
	62 (13.9%)
	31 (6.9%)
	58 (13%)
	23 (5.1%)

	Overall Total
	713 (18.7%)
	1193 (31.3%)
	1906 (50.1%)
	496 (13%)
	491 (12.9%)
	279 (7.3%)
	93 (2.4%)
	217 (5.7%)
	155 (4.1%)
	58 (1.5%)
	111 (2.9%)


	Table 26: UK - US Passenger Shares (January - December 2000)

	
	United
	American
	BA
	Virgin 
	Air India
	Kuwait 
	Air NZ
	Delta
	Continental
	Northwest
	TWA
	US Airways
	PIA 
	Total
	AA + BA + TW

	 LHR-BOS 
	13.0%
	25.8%
	61.2%
	0.0%
	0.0%
	0.0%
	0.0%
	0.0%
	0.0%
	0.0%
	0.0%
	0.0%
	0.0%
	100.0%
	87.0%

	 LHR-DTW 
	0.0%
	0.0%
	100.0%
	0.0%
	0.0%
	0.0%
	0.0%
	0.0%
	0.0%
	0.0%
	0.0%
	0.0%
	0.0%
	100.0%
	100.0%

	 LHR-EWR 
	18.7%
	11.7%
	36.9%
	32.6%
	0.0%
	0.0%
	0.0%
	0.0%
	0.0%
	0.0%
	0.0%
	0.0%
	0.0%
	100.0%
	48.7%

	 LHR-IAD 
	41.6%
	0.0%
	35.9%
	22.5%
	0.0%
	0.0%
	0.0%
	0.0%
	0.0%
	0.0%
	0.0%
	0.0%
	0.0%
	100.0%
	35.9%

	 LHR-JFK 
	10.7%
	20.8%
	35.8%
	21.4%
	9.1%
	2.3%
	0.0%
	0.0%
	0.0%
	0.0%
	0.0%
	0.0%
	0.0%
	100.0%
	56.6%

	 LHR-LAX 
	15.6%
	8.7%
	34.8%
	25.7%
	0.0%
	0.0%
	15.2%
	0.0%
	0.0%
	0.0%
	0.0%
	0.0%
	0.0%
	100.0%
	43.5%

	 LHR-MIA 
	0.0%
	39.4%
	60.6%
	0.0%
	0.0%
	0.0%
	0.0%
	0.0%
	0.0%
	0.0%
	0.0%
	0.0%
	0.0%
	100.0%
	100.0%

	 LHR-ORD 
	29.5%
	32.1%
	22.9%
	9.4%
	6.0%
	0.0%
	0.0%
	0.0%
	0.0%
	0.0%
	0.0%
	0.0%
	0.0%
	100.0%
	55.1%

	 LHR-PHL 
	0.0%
	0.0%
	100.0%
	0.0%
	0.0%
	0.0%
	0.0%
	0.0%
	0.0%
	0.0%
	0.0%
	0.0%
	0.0%
	100.0%
	100.0%

	 LHR-SEA 
	0.0%
	0.0%
	100.0%
	0.0%
	0.0%
	0.0%
	0.0%
	0.0%
	0.0%
	0.0%
	0.0%
	0.0%
	0.0%
	100.0%
	100.0%

	 LHR-SFO 
	35.7%
	0.0%
	38.5%
	25.9%
	0.0%
	0.0%
	0.0%
	0.0%
	0.0%
	0.0%
	0.0%
	0.0%
	0.0%
	100.0%
	38.5%

	 LGW-ATL 
	0.0%
	0.0%
	33.2%
	0.0%
	0.0%
	0.0%
	0.0%
	66.8%
	0.0%
	0.0%
	0.0%
	0.0%
	0.0%
	100.0%
	33.2%

	 LGW-BOS 
	0.0%
	0.0%
	0.0%
	100.0%
	0.0%
	0.0%
	0.0%
	0.0%
	0.0%
	0.0%
	0.0%
	0.0%
	0.0%
	100.0%
	0.0%

	 LGW-BWI 
	0.0%
	0.0%
	100.0%
	0.0%
	0.0%
	0.0%
	0.0%
	0.0%
	0.0%
	0.0%
	0.0%
	0.0%
	0.0%
	100.0%
	100.0%

	 LGW-CLE 
	0.0%
	0.0%
	0.0%
	0.0%
	0.0%
	0.0%
	0.0%
	0.0%
	99.8%
	0.0%
	0.0%
	0.2%
	0.0%
	100.0%
	0.0%

	 LGW-CLT 
	0.0%
	0.0%
	51.7%
	0.0%
	0.0%
	0.0%
	0.0%
	0.0%
	0.0%
	0.0%
	0.0%
	48.3%
	0.0%
	100.0%
	51.7%

	 LGW-CVG 
	0.0%
	0.0%
	0.0%
	0.0%
	0.0%
	0.0%
	0.0%
	100.0%
	0.0%
	0.0%
	0.0%
	0.0%
	0.0%
	100.0%
	0.0%

	 LGW-DEN 
	0.0%
	0.0%
	100.0%
	0.0%
	0.0%
	0.0%
	0.0%
	0.0%
	0.0%
	0.0%
	0.0%
	0.0%
	0.0%
	100.0%
	100.0%

	 LGW-DFW 
	0.0%
	65.0%
	35.0%
	0.0%
	0.0%
	0.0%
	0.0%
	0.0%
	0.0%
	0.0%
	0.0%
	0.0%
	0.0%
	100.0%
	100.0%

	 LGW-DTW 
	0.0%
	0.0%
	0.0%
	0.0%
	0.0%
	0.0%
	0.0%
	0.0%
	0.0%
	100.0%
	0.0%
	0.0%
	0.0%
	100.0%
	0.0%

	 LGW-EWR 
	0.0%
	0.0%
	0.0%
	43.9%
	0.0%
	0.0%
	0.0%
	0.0%
	56.1%
	0.0%
	0.0%
	0.0%
	0.0%
	100.0%
	0.0%

	 LGW-IAH 
	0.0%
	0.0%
	38.1%
	0.0%
	0.0%
	0.0%
	0.0%
	0.0%
	61.9%
	0.0%
	0.0%
	0.0%
	0.0%
	100.0%
	38.1%

	 LGW-JFK 
	0.0%
	0.0%
	100.0%
	0.0%
	0.0%
	0.0%
	0.0%
	0.0%
	0.0%
	0.0%
	0.0%
	0.0%
	0.0%
	100.0%
	100.0%

	 LGW-LAS 
	0.0%
	0.0%
	0.0%
	100.0%
	0.0%
	0.0%
	0.0%
	0.0%
	0.0%
	0.0%
	0.0%
	0.0%
	0.0%
	100.0%
	0.0%

	 LGW-MCO 
	0.0%
	0.0%
	29.6%
	70.4%
	0.0%
	0.0%
	0.0%
	0.0%
	0.0%
	0.0%
	0.0%
	0.0%
	0.0%
	100.0%
	29.6%

	 LGW-MIA 
	0.0%
	0.0%
	43.5%
	56.5%
	0.0%
	0.0%
	0.0%
	0.0%
	0.0%
	0.0%
	0.0%
	0.0%
	0.0%
	100.0%
	43.5%

	 LGW-MSP 
	0.0%
	0.0%
	0.0%
	0.0%
	0.0%
	0.0%
	0.0%
	0.0%
	0.0%
	100.0%
	0.0%
	0.0%
	0.0%
	100.0%
	0.0%

	 LGW-PHL 
	0.0%
	0.0%
	0.0%
	0.0%
	0.0%
	0.0%
	0.0%
	0.0%
	0.0%
	0.0%
	0.0%
	100.0%
	0.0%
	100.0%
	0.0%

	 LGW-PHX 
	0.0%
	0.0%
	100.0%
	0.0%
	0.0%
	0.0%
	0.0%
	0.0%
	0.0%
	0.0%
	0.0%
	0.0%
	0.0%
	100.0%
	100.0%

	 LGW-PIT 
	0.0%
	0.0%
	0.0%
	0.0%
	0.0%
	0.0%
	0.0%
	0.0%
	0.0%
	0.0%
	0.0%
	100.0%
	0.0%
	100.0%
	0.0%

	 LGW-RDU 
	0.0%
	100.0%
	0.0%
	0.0%
	0.0%
	0.0%
	0.0%
	0.0%
	0.0%
	0.0%
	0.0%
	0.0%
	0.0%
	100.0%
	100.0%

	 LGW-SFO 
	0.0%
	0.0%
	0.0%
	100.0%
	0.0%
	0.0%
	0.0%
	0.0%
	0.0%
	0.0%
	0.0%
	0.0%
	0.0%
	100.0%
	0.0%

	 LGW-SJU 
	0.0%
	0.0%
	100.0%
	0.0%
	0.0%
	0.0%
	0.0%
	0.0%
	0.0%
	0.0%
	0.0%
	0.0%
	0.0%
	100.0%
	100.0%

	 LGW-STL 
	0.0%
	0.0%
	0.0%
	0.0%
	0.0%
	0.0%
	0.0%
	0.0%
	0.0%
	0.0%
	100.0%
	0.0%
	0.0%
	100.0%
	100.0%

	 LGW-TPA 
	0.0%
	0.0%
	100.0%
	0.0%
	0.0%
	0.0%
	0.0%
	0.0%
	0.0%
	0.0%
	0.0%
	0.0%
	0.0%
	100.0%
	100.0%

	 MAN-ATL 
	0.0%
	0.0%
	0.0%
	0.0%
	0.0%
	0.0%
	0.0%
	100.0%
	0.0%
	0.0%
	0.0%
	0.0%
	0.0%
	100.0%
	0.0%

	 MAN-EWR 
	0.0%
	0.0%
	0.0%
	0.0%
	0.0%
	0.0%
	0.0%
	0.0%
	100.0%
	0.0%
	0.0%
	0.0%
	0.0%
	100.0%
	0.0%

	 MAN-JFK 
	0.0%
	0.3%
	35.0%
	0.0%
	0.0%
	0.0%
	0.0%
	32.2%
	0.0%
	0.0%
	0.0%
	0.0%
	32.5%
	100.0%
	35.3%

	 MAN-MCO 
	0.0%
	0.0%
	0.0%
	100.0%
	0.0%
	0.0%
	0.0%
	0.0%
	0.0%
	0.0%
	0.0%
	0.0%
	0.0%
	100.0%
	0.0%

	 MAN-ORD 
	0.0%
	100.0%
	0.0%
	0.0%
	0.0%
	0.0%
	0.0%
	0.0%
	0.0%
	0.0%
	0.0%
	0.0%
	0.0%
	100.0%
	100.0%

	 MAN-PHL 
	0.0%
	0.0%
	0.0%
	0.0%
	0.0%
	0.0%
	0.0%
	0.0%
	0.0%
	0.0%
	0.0%
	100.0%
	0.0%
	100.0%
	0.0%

	 BHX-EWR 
	0.0%
	0.0%
	0.0%
	0.0%
	0.0%
	0.0%
	0.0%
	0.0%
	100.0%
	0.0%
	0.0%
	0.0%
	0.0%
	100.0%
	0.0%

	 BHX-ORD 
	0.0%
	100.0%
	0.0%
	0.0%
	0.0%
	0.0%
	0.0%
	0.0%
	0.0%
	0.0%
	0.0%
	0.0%
	0.0%
	100.0%
	100.0%

	 GLA-EWR 
	0.0%
	0.0%
	0.0%
	0.0%
	0.0%
	0.0%
	0.0%
	0.0%
	100.0%
	0.0%
	0.0%
	0.0%
	0.0%
	100.0%
	0.0%

	 GLA-ORD 
	0.0%
	100.0%
	0.0%
	0.0%
	0.0%
	0.0%
	0.0%
	0.0%
	0.0%
	0.0%
	0.0%
	0.0%
	0.0%
	100.0%
	100.0%

	Total
	11.4%
	13.0%
	35.6%
	19.6%
	2.0%
	0.4%
	1.4%
	4.5%
	6.1%
	2.1%
	0.7%
	2.6%
	0.6%
	100.0%
	49.4%

	LHR Routes
	19.1%
	15.6%
	41.2%
	17.9%
	3.3%
	0.6%
	2.3%
	0.0%
	0.0%
	0.0%
	0.0%
	0.0%
	0.0%
	100.0%
	56.8%

	LGW Routes
	0.0%
	6.3%
	32.1%
	24.7%
	0.0%
	0.0%
	0.0%
	9.1%
	12.0%
	6.6%
	2.3%
	6.8%
	0.0%
	100.0%
	40.8%

	Total London
	12.5%
	12.4%
	38.1%
	20.3%
	2.1%
	0.4%
	1.5%
	3.2%
	4.2%
	2.3%
	0.8%
	2.4%
	0.0%
	100.0%
	51.2%
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�  Service does not operate for the whole of the winter season.


�  The London Gatwick-San Francisco services had been a seasonal Summer service.  There are currently no plans for this service to resume in the Summer 2002 operating season.


�   Service operated at 4 spw for a period over the Summer season.
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