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I. Introduction.

The proposed alliance between American Airlines and British Airways is unlike any other transatlantic alliance the Department has immunized.  American and British Airways are not attempting to link “end-to-end” route networks to develop seamless new connections between cities in the U.S. and Europe.  Rather, they are proposing a horizontal merger, the effect of which would be to allow them to control capacity and raise prices in some of the largest and most important U.S. international aviation markets.   

There is absolutely no rational basis upon which the Department could conclude that the proposed alliance between American and British Airways should be approved.  The proposed alliance resoundingly fails to satisfy both the applicable antitrust standards and the public interest standard under the Federal Aviation Act:

First, it is uncontestable that this proposed agreement, just like the earlier AA/BA agreement, would result in the elimination or reduction of substantial competition and new entry will not be available to offset the lost competition.

· American and British Airways are each other's biggest competitor in the U.S.-London and U.S.-Heathrow markets and in six U.S.-London city-pair markets.  The “post-merger” levels of concentration in those markets would vastly exceed what is acceptable under U.S. Merger Guidelines. 

· The number of passengers and amount of revenue affected in these markets is enormous.  To put this in context, the six nonstop U.S.-London city-pair markets where American and British Airways overlap are twice the size of the United/US Airways nonstop overlap markets that prompted the Justice Department to challenge the proposed merger.  

· The clear objective of the proposed alliance is not to link networks, but to control capacity and price in the six AA/BA U.S.-London overlap city-pair markets.  This objective comes through loud and clear in the terms of the Alliance Agreement, in internal British Airways and American documents, in British Airways’ and American's post-alliance schedule plans, and in their decisions as to which U.S. cities will be linked to Heathrow.  

The competition that would be lost as a result of the alliance will not be replaced by new entry, absent a substantial divestiture of Heathrow Airport slots.

· The British Airports Authority ("BAA") and Airport Coordination Limited (the Heathrow Slot Coordinator) ("ACL") have clearly stated that slots and facilities needed for competitive entry by U.S. carriers at Heathrow are not available through conventional slot allocation procedures and will not be available for many years to come.  

· If the Department were to approve the AA/BA Alliance, it would need to obtain as a remedy substantial slot divestitures to enable U.S. carriers to introduce new services at Heathrow to attempt to offset the market power created by the AA/BA merger.  At least 420 weekly slots would need to be divested to enable U.S. non-Heathrow carriers to link their hubs and major service points to Heathrow in order to compete with AA/BA on a nonstop and  one-stop basis.

In short, the AA/BA Alliance would result in a dramatic elimination of competition -- unlike any other alliance approved by the Department -- while the extraordinary barriers to entry at London Heathrow would prevent, in the absence of major slot divestitures, new entry to offset the lost competition.

Second, the proposed AA/BA Alliance will not meet any serious transportation need and will not generate material public benefits because it will not produce significant new connectivity -- a public benefit that has been present in all prior alliances that have received antitrust immunity.

· British Airways has adopted a strategy to "de-hub" London Heathrow and to reduce the amount of connecting traffic flowing over Heathrow.  As a consequence, the proposed alliance with American would not produce substantial new seamless connecting services for U.S. consumers, a factor that has been critical to U.S. approval of other alliances.

· Since American already has code-share partnerships with five carriers in Europe, it can already provide seamless connecting services with those carriers and does not need British Airways for this purpose.  

With no significant new connectivity resulting from the alliance, the Department cannot find, consistent with its prior precedents, that the proposed transaction meets a serious transportation need or achieves an important public benefit.

Third, the asserted public benefits of the proposed AA/BA Alliance could be achieved by less anticompetitive alternatives.  American and British Airways both have alternative alliance partners available that could provide equivalent (or even superior) network-to-network connectivity without consumers having to suffer the loss of the very substantial competition that exists today between American and British Airways.

American and British Airways argue that the competitive situation in the U.S.-London market has changed dramatically in the two years since the Department dismissed the original AA/BA antitrust immunity application.  In fact, the changes that have occurred since 1998 make the AA/BA Alliance even less acceptable today than it was when it was first proposed:

· American has acquired TWA and locked up another U.S. gateway, St. Louis.  In 1998, TWA was a potential new competitive entrant at Heathrow that could have offered new one-stop competition for the AA/BA Alliance.

· The addition of British Midland, with it large holdings of Heathrow slots, to the United/Lufthansa Star alliance would serve only to make new competitive entry even more difficult.  In 1998 British Midland was a potential new entrant; now it seeks only to fly jointly with a Heathrow incumbent, United, pursuant to the grant of antitrust immunity.

· Heathrow access is even more closed today than in 1998; slots and facilities useable for transatlantic flights are even less available to new entrants. 

· British Airways' new strategy, by de-hubbing Heathrow, is to avoid, not enhance, competition with other alliances for U.S.-Europe traffic.  The potential connectivity benefits offered in 1998 no longer exist.

· Since 1998 American has developed codesharing alliances with five other European carriers providing joint services throughout Europe and beyond; the incremental new connectivity benefits of an AA/BA Alliance today would be minimal at best.

· Other global alliances remain insignificant competitive factors in the U.S.-London markets due to geography and circuity.  Neither the Northwest/KLM alliance nor a SkyTeam alliance of Delta, Air France, and Alitalia provide reasonable competitive alternatives for U.S.-London passengers.  The existence of these alliances, in and of themselves, cannot be a basis for allowing an AA/BA transatlantic merger.

In sum, to the extent circumstances have changed since the first AA/BA application was abandoned, they reinforce the reasons why the Department must reject the current application.

The U.S.-U.K. Bermuda II Agreement is utterly at odds with U.S. international aviation policy and must be changed.  The efforts of successive administrations to replace Bermuda II with an Open Skies agreement have been laudable, albeit unsuccessful.  The proposal before the Department now is to replace a de jure bilateral aviation agreement that restricts competition with a de facto market structure that restricts competition even more.  If the Department approves and grants antitrust immunity to the AA/BA Alliance, it will be the biggest blunder in U.S. international aviation policy since the U.S. signed Bermuda II. 

II. DOT’S AUTHORITY TO APPROVE AND IMMUNIZE ALLIANCES IS LIMITED BY STRICT LEGAL STANDARDS THAT CANNOT BE MET IN THIS CASE.

The Department may not approve or immunize an alliance agreement unless it affirmatively finds that the agreement “is not adverse to the public interest and not in violation of the statute. . . .”  Order 2001-5-1, at 5 (May 3, 2001).  That finding cannot be made in this case.

The statute, 49 U.S.C. § 41309(b), provides, in pertinent part:



[T]he Secretary shall disapprove – 


(1) . . . an agreement . . . that substantially reduces or eliminates competition unless the secretary finds that 


(A) the agreement . . . is necessary to meet a serious transportation need or to achieve important public benefits (including international comity and foreign policy considerations); and

(B) the transportation need cannot be met, or those benefits cannot be achieved by reasonably available alternatives that are materially less anticompetitive.

In Republic Airlines, Inc. v. C.A.B., 756 F.2d 1304, 1315 (8th Cir. 1985), the Court paraphrased 49 U.S.C. § 1382(a)(2)(A)(i), now § 41309(b), as presenting three separate questions:

(1)
Does the agreement substantially reduce or eliminate competition?

If the answer to question one is “yes,” then proceed to question two.

(2)
Is the agreement necessary to meet a serious transportation need or to secure important public benefits, including international comity or foreign policy considerations?

If the answer to question two is “no,” the analysis ends and the approval must be denied.  If the answer to question two is “yes,” then the [Department] proceeds to the last question.

(3)
Can the benefits provided by the anticompetitive agreement be secured by reasonably available alternative means having materially less anticompetitive effects?

If the answer to question three is “no,” then the anticompetitive agreement is approved and the parties are entitled to immunity under [Section 41308(c)].

The Department of Justice has taken the position that Section 41309(b) establishes a high standard.  In commenting on the first proposed AA/BA Alliance (Docket OST-97-2058), the Department of Justice stated that the Department of Transportation must disapprove an anticompetitive agreement unless it “finds the [agreement] is necessary to achieve public benefits that clearly outweigh the competitive harm, and there is no less anticompetitive alternative for achieving those benefits.”  Comments of the Department of Justice, at 1 (May 21, 1998) (emphasis added)  (hereafter “DOJ 1998 Comments”).

The parties seeking antitrust immunity bear the burden of proving that their proposed agreement is necessary to meet a serious transportation need or to achieve important public benefits.  49 U.S.C. § 41309(c)(2).  This burden of proof is demanding.  The D.C. Circuit Court of Appeals has noted that “[T]he burden of proof placed upon applicants under section 412 [of the Federal Aviation Act] ‘is an arduous one.’”  United States v. C.A.B., 511 F.2d 1315, 1322 n.28 (D.C. Cir. 1975) (quoting Administrative Law Judge Seaver’s opinion in Capacity Reduction Agreements Case (Docket 22908) at 78).  The reason for this high standard is unmistakable.  “Competition constitutes a ‘fundamental national economic policy.’”  Id.  As a result, the “granting of antitrust immunity ‘is not lightly implied’ . . . because ‘cartels of any kind derogate from this country’s free enterprise system.’”  Id.; see also Republic Airlines, 756 F.2d at 1317 (“[A]ntitrust immunity for airline agreements is intended to be the exception and not the rule.”).

American and British Airways cannot meet their significant burden, and  the Department cannot find that the proposed alliance meets the strict statutory criteria that must be satisfied in order to approve and immunize the alliance.  It is clear that the proposed alliance will substantially reduce and eliminate competition, that the alliance will not meet a serious transportation need or achieve important public benefits, and that the transportation need or public benefits ascribed to this alliance by the applicants can be met and achieved through less anticompetitive alternatives.

III. A Merger Of THE Transatlantic Services Of British Airways And American Airlines Would Result In Dramatic Increases In Concentration That Would Violate U.S. Merger Guidelines. 

The first question Section 41309(b) requires the Department to ask is whether the agreement will substantially reduce or eliminate competition.
  As was the case with the first proposed AA/BA Alliance in 1996-98, this alliance will reduce or eliminate substantial competition in numerous relevant markets, especially the critical U.S.-London Heathrow markets.  Further, as is discussed in Part IV below, the competition eliminated by the alliance will not be replaced.  

A. The Relevant Markets Are The U.S.-London Markets And The  U.S.-London Heathrow Markets.


In their application, American and British Airways treat all U.S.-London service as if it were but a single relevant market.  The applicants’ submission combines service to Heathrow and Gatwick, implying that Gatwick is a substitute for Heathrow.  In fact London Heathrow has unique attributes that make service to Heathrow a separate market that must be independently evaluated.
 

In particular, Heathrow’s advantageous central location and superior ground access make it the preferred London airport for a large majority of passengers.  Heathrow is particularly preferred by business passengers and others who place a premium on travel time and convenience.  In its recent press release announcing its decision to move Baltimore-Washington service from Gatwick to Heathrow, British Airways emphasized these very attributes of Heathrow as benefits for Baltimore-Washington passengers.
  As a consequence, Heathrow captures a much higher proportion of premium and business traffic than Gatwick.  

The Department of Justice concluded in 1998 that U.S.-Heathrow service is a separate relevant market.  DOJ 1998 Comments, at 13-14.  Among other things, the Justice Department found that the strong Heathrow preference among business passengers produces significant per-passenger revenue (i.e., yield) differentials between Heathrow and Gatwick.  British Airways public documents confirm that its longhaul service to Heathrow produces per-passenger “unit revenues” that are 15% higher than its unit revenues at Gatwick. Exhibit NW-9.  DOT data show that for the fiscal year 2000, average fares paid in the U.S.-Heathrow markets were 31% higher than in the U.S.-Gatwick markets.  Exhibit NW-8.
 

British Airways' internal documents recognize the competitive benefits of Heathrow over Gatwick.  As one British Airways presentation put it,  

BA 0005118.  British Airways CEO Rod Eddington, in a presentation to the Board of Directors, 
BA 0003501 (Nov. 3, 2000 Board Paper regarding Strategy for Gatwick).
British Airways General Manager of Network Planning also compared the value of transferring a British Airways longhaul service from Gatwick to Heathrow, saying:  

BA 0005988 (memorandum by Robert Boyle).

This preference for Heathrow over Gatwick has driven British Airways scheduling decisions on specific U.S.-London routes. 

BA 0006143 (Sept. 29, 2000 memorandum by British Airways Network Planning).

B. The Alliance Would Violate U.S. Merger Guidelines By Wide Margins In Both The U.S.- Heathrow Markets And The U.S.- London Markets.


By any reliable objective measure, the proposed Alliance will result in extraordinary levels of market concentration in every relevant market in which American and British Airways currently compete against each other.  These markets include:


United States – Heathrow


United States – London


AA/BA City-Pair Overlap Markets.

See Exhibits NW-12-24.

An AA/BA Alliance will increase concentration in these relevant markets in amounts and to levels that vastly exceed the increases and resulting concentration levels that are deemed tolerable under the U.S. Merger Guidelines.  Using the Herfindahl-Hirschman Index of market concentration, the Guidelines state that any market with a post-merger HHI of greater than 1800 points is deemed to be “highly concentrated.”  The Guidelines further state that enforcement agencies will presume that any merger producing a post-merger HHI greater than 1800 and an HHI increase of more than 100 are likely to create or enhance market power or facilitate its exercise.

1. U.S. – Heathrow.

The proposed Alliance will produce exceptionally high levels of market concentration in the U.S.-Heathrow market, which is already highly concentrated.  In the U.S.-Heathrow market, the proposed alliance will produce an HHI increase of 1729 points and an HHI level of 4388 points.  Exhibit NW-13.  This increase would be 17 times the threshold level at which the Merger Guidelines would presume the creation or enhancement of market power.  The “merged” alliance, operating 305 weekly frequencies, would have a market share of 61.0% of all frequencies in the U.S.-Heathrow market. Id.

2. U.S. – London.


Service to Heathrow is a distinct, relevant market and must be considered on a separate basis from service to “London” in all cases.  However, even if London is treated as a single aggregated market combining service both to Heathrow and Gatwick, the proposed Alliance will result in exceptionally high levels of concentration.  In the U.S.-“London” market (which is already “highly concentrated”), the proposed alliance will produce an HHI increase of 1287 points and an HHI level of 3327 points.  Exhibit NW-12.  This increase would be 12 times the threshold level at which the Merger Guidelines would presume the creation or enhancement of market power.  Id.  The “merged” alliance would have 53.5% of the frequencies operated between the U.S. and London. Id.  In comparison, the next largest operator in the U.S.- London market, United, provides 14.6% of the frequencies; the remainder are spread among eight airlines.  Official Airline Guide, September 2001.

3. AA/BA City-Pair Overlap Markets.

American and British Airways today compete head-to-head in six city-pair markets: Boston-London; Chicago-London; Dallas-London; Los Angeles-London, Miami-London; and New York (including Newark)-London (“AA/BA Overlap Markets”).  See Exhibit NW-3.  In all of these markets except Dallas-London, American and British Airways both serve London Heathrow.  The charts below examine the post-merger concentration ratios for each of these city-pair overlap markets.

The first chart sets forth the pre- and post-merger concentration ratios on the Heathrow overlap markets, which reflects all competitors operating between the U.S. point and London Heathrow.  (Dallas-London is excluded in this chart because there is no service to Heathrow.)  The chart also shows New York-London Heathrow separately for JFK as well as combined with Newark.  As is shown in the chart, each of the five Heathrow overlap routes was highly concentrated before the merger, and on each route there is an HHI increase well in excess of 100 points.  See also Exhibits NW-15-24.  In the large New York JFK-London Heathrow market, the HHI increase is 2,081 points and the post-merger market share is 65.1%.  Exhibit NW-15.  Even when combined with service from Newark, the results are largely the same.  Exhibit NW-17.  In Boston-London Heathrow, there is an HHI increase of 3,333 and a resulting market share of 83.3%.  Exhibit NW-19.  And, in the Miami-London Heathrow market, the merger results in a monopoly.  See Exhibit NW-22.

	AA/BA Overlap Routes (U.S.-LHR) HHIs and Market Shares
Based on Number of Frequencies
September 2001

	London Heathrow

	Origin
	Pre-Merger
	Post-Merger
	Increase
	AA/BA Market Share

	JFK
	2,581
	4,662
	2,081
	65.1%

	NYC (JFK & EWR)
	2,596
	4,593
	1,997
	64.1%

	BOS
	3,889
	7,222
	3,333
	83.3%

	ORD 
	3,000
	4,531
	1,531
	61.3%

	MIA
	5,556
	10,000
	4,444
	100.0%

	LAX
	2,188
	2,813
	625
	37.5%


The second chart sets forth the pre- and post-merger concentration levels on the London overlap markets, which reflects all competitors operating between the U.S. point and London, including both London Heathrow and London Gatwick.  (In some of these markets, American or British Airways serve both Heathrow and Gatwick.)  As shown in the chart, even when the market is expanded to include service to London Gatwick, the increases in concentration levels post-merger are extremely high.  See also Exhibits NW-16-22.  Each route was highly concentrated before the merger, and on each route there is an HHI increase well in excess of 100 points.  See id.  In the New York JFK–London, the increase in the HHI is even higher than in the JFK-London Heathrow market and the resulting market share is higher as well.  See Exhibits NW-14-15.  And, as the chart reflects, the merger results in a monopoly in the Dallas-London market.  See also Exhibit NW-23.

	AA/BA Overlap Routes (U.S. – London) HHIs and Market Shares
Based on Number of Frequencies
September 2001

	London (LHR and LGW)

	Origin
	Pre-Merger
	Post-Merger
	Increase
	AA/BA Market Share

	JFK
	2,691
	4,831
	2,140
	66.7%

	NYC (JFK & EWR)
	2,323
	3,980
	1,657
	59.0%

	BOS
	2,500
	4,375
	1,875
	62.5%

	ORD 
	3,000
	4,531
	1,531
	61.3%

	MIA
	3,750
	6,250
	2,500
	75.0%

	DFW
	5,556
	10,000
	4,444
	100.0%

	LAX 
	2,188
	2,813
	625
	37.5%


C.  The Amount Of Passengers And Revenue At Risk In This Alliance Is Enormous And Dwarfs Other Alliances And Mergers In The Industry.

The potential harm to consumers in this case is enormous.  An AA/BA operating merger will result in increased concentration and presumptive market power in a U.S. – Heathrow market of six million annual O&D passengers and a U.S.-London market of 9.4 million O&D passengers.  The local U.S.-London O&D market is by far the largest U.S. transatlantic aviation market.  U.S.-London O&D traffic alone is much larger than the total traffic between the U.S. and all of Germany and more than twice as large as the entire U.S. - France market. Exhibit NW-2.  

The U.S.- London market dwarfs the markets that are at the core of other transatlantic alliances.   It is over three times the size of the U.S.-Frankfurt market (the core of the STAR alliance), well over two times the size of the U.S.-Paris market (the core of the SkyTeam alliance), and nearly five times the size of the U.S.-Amsterdam market  (the core of the NW/KLM alliance).  Exhibit NW-1.  Measured by number of passengers, the six AA/BA Overlap Markets are 12 times larger than the overlap markets involved in the United-Lufthansa alliance.
  Exhibit NW-5.  

The nonstop U.S.-Heathrow overlap markets account for almost $4 billion in annual business.  Exhibit NW-4.  To put this in context, the nonstop U.S.-Heathrow overlap markets are much larger than the nonstop overlap markets in the proposed United/US Airways merger, a transaction that was abandoned in the face of an announced challenge by the Justice Department.  The Justice Department estimated that the nonstop overlap markets at risk in that proposed merger had revenues of $1.9 billion, approximately half the size of the nonstop overlap markets in this case. Exhibit NW-6. 

Similarly, the revenues in the nonstop overlap markets allegedly affected by Northwest’s ownership interest in Continental Airlines, which was challenged by the Justice Department, was much smaller than what is at stake here.  In that case, DOJ valued the nonstop overlap markets at $350 million in annual revenue, i.e., less than ten percent of the size of the U.S.-Heathrow nonstop overlap markets at risk in this case.  Exhibit NW-7.

D. The Clear Purpose Of This Alliance Is To Control Capacity And Prices In The AA/BA Overlap Markets.  

The primary purpose of prior alliances reviewed by the Department has been to connect a U.S. carrier's network with that of a European carrier to establish a comprehensive transatlantic network.  In those alliances, any concentrative effect on the routes linking the two networks was both minimal and a relatively insignificant byproduct of the alliance, not its central purpose.  With an AA/BA Alliance, the clear purpose is much different.  Internal documents and planning decisions make clear that the purpose of this alliance is to control capacity and increase price in the AA/BA Overlap Markets.

First, the AA/BA Alliance Agreement itself strongly suggests that the basic purpose of this alliance is to extract monopoly profits in the U.S.-London local markets.  The only revenue that the carriers would pool and share is the revenue derived from the local traffic between London and the largest U.S. gateways (New York, Newark, Boston, Chicago, Miami, Los Angeles, Dallas, San Francisco, and St. Louis).  Joint Application, at 18.  The carriers’ proposed “joint services” exclude all code-share services beyond the gateways; thus, revenue from traffic on such network connections will not be shared “except for the normal settlement of revenue/expense on interline traffic.”  Id. at 18.

Second, British Airways documents emphasize that an alliance with American will produce unique financial gains resulting from 

              on the overlap routes.  In an October 2000 Memorandum prepared for Mr. Eddington and other members of British Airways’ Senior Leadership Team, 

              BA 0006108-0006113.   American’s own internal documents record British Airways’ analysis of how benefits can be derived from this merger on Heathrow routes.  As American put it in AA 0500667, 

   Notably, British Airways recognizes that the degree of market control and financial gain it can achieve with American, because of the extensive route overlap, would be unavailable with other potential U.S. partners.  In a confidential document analyzing the benefits associated with an immunized alliance with 

BA 0006113.
Third, and most important, British Airways and American have constructed a 

         plan in the overlap routes that will 

 BA 0006453.  These changes are as follows:
Market



Current Service

Planned Service





    









    

BA 0006453.

     BA 0006453 






       see, e.g., BA 0005953,

In fact, it appears that the anticipated transatlantic merger with American is already affecting British Airways’ schedule planning at Heathrow.  In anticipation of the AA/BA merger, British Airways decided in June 2001 

   British Airways’ planning document states: 

BA 0003452.  See also discussion at note 8 above.

And fourth, American and British Airways’ decision 

  demonstrates their disinterest in linking their networks.




    If American and British Airways intended 

to use their alliance to connect their respective networks, it would follow

     

      
 

      AA 0300572. 
IV. The COMPETITION LOST BY An AA/BA Merger Cannot Be REPLACED By NEW ENTRY BECAUSE OF THE CONTINUING SLOT CONSTRAINTS AT LONDON HEATHROW.


Under the Merger Guidelines, the high concentration ratios that result from the AA/BA Alliance strongly indicate that the alliance will create or enhance market power.  The Guidelines, however, recognize that the presumption of market power can be rebutted by other market factors, particularly the likelihood of new entry.  In the case of the AA/BA Alliance, however, there can be no doubt that there will be no new and effective entry to limit the market power resulting from the merger.  This is because London Heathrow continues to be the most difficult airport in the world for carriers to gain access.
  Even if the de jure barriers to entry erected under Bermuda II were to be removed, the de facto barriers to entry resulting from slot and other constraints would continue to be insurmountable. Even with a mandated divestiture of a substantial portfolio of slots, it is unlikely that the competition eliminated by an AA/BA alliance could be replaced. 

A. In The Absence Of Substantial Slot Divestitures, Slot Constraints Will Continue To Prevent U.S. Carriers From Gaining Access To Heathrow And Competing Effectively With AA/BA.

American and British Airways devote a substantial portion of their joint application to an effort to persuade the Department that new entry at Heathrow is not a problem and that slots and related facilities are readily available through a variety of means.  They are wrong.  As the entire industry knows full well, slots and facilities are not available at Heathrow for competitive transatlantic service. 

The recent responses to the Department by BAA and ACL establish conclusively that sufficient slots and facilities needed for new entry by U.S. carriers are not available by any means.  These submissions contain the following definitive statements:

· “BAA expects only a few additional slots to be created at Heathrow, a small amount of which are expected within the hours that transatlantic flights are currently being operated.  In addition, the new slots are likely to be departure slots and are unlikely to have accompanying arrival slots which would be required to make new services viable.”
 

· “In ACL’s professional judgment, the opportunities to accommodate new entrant US carriers from the allocation of pool slots in the first two seasons are extremely limited.”

· “Opportunities to achieve significantly more slots than this through the mechanism of slot trading are difficult to quantify, as there is no established market in which potential buyers and sellers can ‘advertise’ their willingness to trade.”

· “In general, it is ACL’s observation that there is a general unwillingness on the part of incumbent Heathrow carriers to divest of slots and the market is illiquid.”
  

· “It is conceivable that some new entrant airlines may receive a slot, from the pool, from inter-alliance transfers or through trading but the BAA would be unable to quickly provide the range and quality of facilities that an airline might need.”
  

· “Increasingly, in addition to the ongoing impact of runway constraint, the aircraft parking stand constraint is affecting airlines’ ability to add new services.  Unless there are enough large stands available in the peak periods to cope with this change in aircraft size, new services will either not be able to operate or will have to operate with smaller, less appropriate, aircraft.”
  

· “Stand capacity at Terminal 4 is a major constraint and is already at or close to maximum levels for the larger aircraft categories (B777 / 747) for peak morning hours.  Additional wide-bodied aircraft (B777 / 747) could only be managed in if other services relocated to another terminal.” 

· “Until Heathrow’s Terminal 5 is approved, built and opened, [Autumn 2007 at the earliest] there is relatively little that can be done to relieve the aircraft parking and terminal capacity restraints.”

British Airways’ own internal analysis of the ability of new entrant U.S. carriers to obtain access to Heathrow, even under open skies, contrasts sharply with the rosy assertions in the AA/BA application.  In its analysis, British Airways concludes that 

     BA 0002734.  In analyzing the practical ability of U.S. carriers to gain access to Heathrow, British Airways further concludes that

    

     BA 0000670-0000671.
Given the lack of sufficient available slots and facilities at Heathrow, absent substantial mandated slot divestitures, new entry by U.S. carriers into U.S.-Heathrow city-pair markets will not happen.

1. Not All Slots Are Equal: U.S. Carriers Need Slots During Commercially Viable Time Periods To Operate Competitive Transatlantic Schedules.

At the outset, it must be understood that the entire universe of Heathrow slots is not suitable to meet the needs of U.S. carriers attempting to compete with the AA/BA Alliance.  The only truly relevant slots are those slots that are commercially viable for

U.S.-Heathrow service by new entrant U.S. carriers.  Current service patterns by U.S. carriers at London Gatwick, where carriers have the ability to obtain slots at desired times, indicates that, in order to be commercially viable, arrival slots need to be between 0500 and 1059 and departure slots must be between 1000 and 1559.  Exhibit NW-30.  Therefore, it is the availability of slots during these time windows that is relevant to an analysis of the likelihood of substantial new entry at Heathrow.
  

It must also be understood that a “slot” at Heathrow does not refer only to a landing or departure time.  The slots and associated facilities are “aircraft specific,” i.e., a slot for use by a narrowbody aircraft, such as an A320, will have an associated parking stand that can handle such an aircraft and terminal facilities that are geared to the passenger capacity of such an aircraft.  Therefore, a narrowbody slot/stand is of no use to a carrier that wants to commence transatlantic operations to Heathrow.  As the BAA recently advised the Department, “Unless there are enough large stands available in the peak periods to cope with this change in aircraft size, new services will either not be able to operate or will have to operate with smaller, less appropriate, aircraft.”
  As a result, the pool of slots usable for transatlantic service is further limited since the large majority of Heathrow slots are used for flights by narrowbody aircraft.  According to ACL, over 72% of the air transport movements at Heathrow are by narrowbody aircraft.
  

Thus, U.S. carriers seeking to commence widebody operations to Heathrow are constrained both by the need to obtain slots during commercially viable time windows and also by the scarcity of widebody slots suitable for transatlantic service.  

2. The Creation Of New Slots Through Growth Will Not Be Sufficient To Support New Entry.

American and British Airways contend that sufficient “new” slots at Heathrow will be created to enable new entrant U.S. carriers to commence service.  All evidence is to the contrary.  

ACL made clear in its recent submission to the Department that “the opportunities to accommodate new entrant U.S. carriers from the additional pool of slots in the next two seasons will be extremely limited.”
  So too, BAA stated that “BAA expects only a few additional slots to be created at Heathrow, a small amount of which are expected in the hours that transatlantic flights are currently being operated.”
  

In addition, the unavailability of parking stands for widebody aircraft means that most of the few newly created slots cannot be used for transatlantic flights -- a condition that will not be remedied unless and until Terminal 5 is built, which could not occur until 2007 at the earliest.
  Furthermore, under the controlling EC regulations, only 50% of newly-created slots are made available to new entrants.  The rest are allocated to the incumbents, including British Airways.  Finally, there is great demand for new Heathrow slots from carriers of other countries, and thus there is no assurance that the few new commercially viable slots would be allocated to U.S. carriers.

Heathrow is at or very near its absolute maximum capacity.  Very few new slots are created in a given year, and fewer still are created during the time windows needed for U.S. service by U.S. carriers.  In sum, the creation of new slots will not enable new entry by U.S. carriers attempting to compete with AA/BA.  

3. Sufficient Commercially Viable Slots At Heathrow Will Not Be Available Through Trades Or Purchase From Other Carriers.

American and British Airways also assert that slots for U.S. carriers should be available via “exchanges” with other carriers currently serving Heathrow.  This is simply not so. 
  British Airways’ internal documents put the matter succinctly, stating:

          BA 0003946.
a. U.S.-Heathrow Incumbents Control Most Of The Slots.

One significant problem that U.S. carriers would face in attempting to obtain commercially viable slots for U.S.-Heathrow operations from incumbent carriers is the fact that the majority of commercially viable slots (i.e., slots during the above-referenced time windows) are held by the four current U.S.-Heathrow operators: American, British

Airways, United Air Lines/bmi and Virgin Atlantic.  American and British Airways alone hold 41.5% of the commercially viable slots.  Exhibit NW-31.  Collectively,  American, British Airways and United Air Lines/bmi hold 58.2% of the commercially viable slots.  Exhibit NW-33.  Virgin’s share brings the total to 60.7% of the slots. Id.  Viewed from an alliance perspective, the Oneworld and Star alliances together hold a total of 77.9% of the commercially viable slots at Heathrow.  Exhibit NW-38.

It is unrealistic to assume that these incumbent carriers or their partners would sell, lease or otherwise transfer any of their slots to new entrant U.S. carriers for the purpose of competing with the incumbents.  The Justice Department in 1998 reached the same conclusion:  "As long as AA and BA can use the slot themselves, there is no possibility that a U.S. carrier can buy a slot from AA/BA."  DOJ 1998 Comments, at 21.  In short, virtually all commercially viable slots will be “off limits” to new entrant U.S. carriers.  

b. Even Slots Held By Other Carriers Will Not Be Available To U.S. Carriers Attempting To Enter London Heathrow.

Even those slots not controlled by the U.S.-Heathrow incumbents are not likely to be available for sale or trade.  There are only a total of 745 weekly Heathrow slots in the commercially viable transatlantic window that are not held by U.S.-Heathrow incumbent carriers or their partners.  Exhibit NW-31.  Of these 745 slots, 528 are linked to facilities that are not suitable for widebody aircraft.  Exhibit NW-39.  An additional 126 slots are allocated to carriers that operate less than daily service.  Even if all of the remaining 217 slots in the commercially viable transatlantic window were made available to new entrant U.S. carriers, that would not come close to satisfying the slot needs of these carriers.  See Part IV.B.2. below.  Realistically, it is unlikely for the reasons outlined in Exhibit NW-39 that any of these 217 slots would be available for acquisition by new entrant U.S. carriers.

ACL’s response to the Department demonstrates that the so-called “grey market” for Heathrow slots is very small.  As ACL stated:

“there is no established market in which potential buyers and sellers can ‘advertise’ their willingness to trade.  In general, it is ACL’s observation that there is a general unwillingness on the part of the incumbent Heathrow carriers to divest of slots….”

ACL states that only 72 weekly slots, enough for only five daily roundtrip services, were traded for the summer 2001 season.
   Even this number overstates the availability of slots for U.S. carriers seeking to serve Heathrow, as the "grey market" for the commercially viable slots needed in the U.S.-London market is smaller still.  Of the 72 weekly slots traded, only 21 slots fell into the commercially viable windows described above, i.e., between 0500 and 1059 for flights arriving at Heathrow from the U.S., and between 1000 and 1559 for flights departing Heathrow for the U.S.  Further, of those 72 slots, there was only one trade of slots for a round trip in these commercially viable windows (from Air Liberte to British Airways, arriving daily at 0735 and departing at 1605).  Moreover, British Airways is doing all the buying.  Of the 21 commercially viable slots traded for Summer 2001 Heathrow operations, British Airways acquired 20 of them, further consolidating its powerful position at Heathrow.
 

c. Even British Airways, Which Has Significant Advantages Over Other Carriers In Obtaining Slots, Is Unable To Obtain The Slots It Needs For New Heathrow Services.

Although American and British Airways asserts that new entrant U.S. carriers can readily obtain slots needed to serve Heathrow, British Airways itself is unable to obtain the slots that it needs for new operations to Heathrow.  For example, British Airways was not able to obtain from other sources sufficient slots needed to implement its strategy to establish high frequency service in core Heathrow business markets.  See Part V.A.1. below.  As a result, British Airways reluctantly cut its own service between Heathrow and approximately 15 other points in order to free up the needed slots.  Exhibit NW-40.

Further evidence of the scarcity of Heathrow slots abounds in British Airways’ internal documents:

      BA 0003946.
          BA 0002734.
·    









BA 0000753.
BA 0007537.
  BA 0006480.
       BA 0006479. 
In addition, it must be noted that British Airways holds significant advantages over other carriers, and in particular new entrant carriers, when it comes to obtaining slots at Heathrow.  British Airways can, for instance, add slots from its vast supply of Gatwick slots to any inducement it may offer to another carrier for slots at Heathrow.  For example, British Airways was able to offer
   BA 0006131. 

The difficulty British Airways has encountered in obtaining slots is further evidenced by the extraordinarily high prices it has been forced to pay.  In 1998, British Airways paid 






     A British Airways executive stated that this transaction 

        BA 0000742 (Jan. 2, 2001 memorandum for British Airways Leadership Team from Robert Boyle).  In another transaction, British Airways agreed in late 1999 

BA 0006131.
BA 0002841.  Earlier this year, Mr. Boyle sought approval for authority to spend 

BA 0005988-0005989. 

If British Airways itself cannot obtain all the Heathrow slots that it needs, new entrants certainly would be even less able to gain access.  
4. Alliance Partners Cannot Be Expected To Supply Slots To Support The Needs Of U.S. Carriers.


American and British Airways contend that U.S. carriers can obtain all the slots they need from their foreign carrier alliance partners who currently serve Heathrow.
 This proposition is untrue.  As the Justice Department noted in 1998, “most of these carriers would not be willing to trade slots that form an integral part of their own hub and spoke network.”  DOJ 1998 Comments, at 21-22. Alliance partners use their scarce Heathrow slots to compete with British Airways, British Midland, and other carriers in their key homeland markets.  Indeed, if they had any inclination to give up their Heathrow services, especially the few slots usable for widebody services, they would have already sold them for the extraordinarily high prices that British Airways is willing to pay.  

The applicants have presented no factual evidence that alliance partners are prepared to provide their Heathrow slots for use by U.S. carriers.  The Department has no basis whatsoever in the record of this case to rely upon the general assertions of the applicants.  The evidence is all to the contrary.

In Northwest’s case, Northwest’s alliance partner, KLM, holds but two percent of all of the slots at Heathrow (98 slots) and only two percent of the slots that are 

commercially viable for U.S. service from a timing standpoint (71 slots).  Exhibit NW-37.  KLM has clearly stated that it requires these slots for its current competitive services, including service in the crucial Amsterdam – Heathrow market.  Divesting these slots would directly and immediately compromise KLM’s competitive position in the U.K. market vis-à-vis British Airways and other carriers at Heathrow.  Exhibit NW-36.

Even if KLM were willing to part with some of its London Heathrow slots, those slots would not be suitable for Northwest's transatlantic operations.  KLM’s slots are tied to gates and parking stands at Terminal 4 that can handle the smaller aircraft that KLM operates on its intra-Europe routes but cannot handle the widebody (B-747, DC-10 or A330) operations that Northwest would operate.  The largest aircraft that could be accommodated in KLM's slots is the B-767, which Northwest does not operate. There are no additional parking stands available at Terminal 4 for widebody aircraft at commercially viable times for transatlantic service. Exhibits NW-27, NW-37.  By the same token, the terminal facilities that KLM uses in connection with these slots are inadequate to handle the greater passenger volumes that Northwest would generate on its larger aircraft. 

B. DOT Would Need To Mandate Very Substantial Slot Divestitures To Enable U.S. Carriers To Introduce New Competition With AA/BA.

If the Department were to approve the AA/BA Alliance, it would need to mandate very substantial slot divestitures as a remedy, and even then it would be unlikely that new entry by U.S. carriers could completely offset the competition lost in many AA/BA Overlap Markets.

1. Even With Slot Divestitures, New Entry In The AA/BA Overlap Markets Is Unlikely To Occur.

Even if Heathrow slots were available, it is unlikely that there would be  significant new entry in the nonstop AA/BA Overlap Markets.  Rather, as discussed below, new entrant U.S. carriers are more likely to launch service from their main hubs and compete on a one-stop basis.

In the nonstop AA/BA Overlap Markets, the most new entry that might be expected is that Delta would move its existing Boston-London Gatwick service to London Heathrow, Continental would move its existing Newark-London Gatwick service to London Heathrow, and Delta might launch new service between New York JFK and London Heathrow.  The ability of U.S. carriers to initiate these services would depend on the total number of slots made available and, in particular, whether there would be sufficient slots to support service in these markets as well as their other hub markets or major service points.  It is also possible that British Midland might initiate service in some of the AA/BA Overlap Markets.  British Midland's alliance with United, however, makes it less likely that British Midland will enter a significant number of markets and, in any event, it would enter as part of an antitrust-immune alliance with United, not as an independent competitor.

2. One-Stop Competition Over Other Hubs Can Constrain AA/BA Market Power In The U.S.-Heathrow Markets Only If The Department Mandates Very Substantial Slot Divestitures.  

American and British Airways argue that one-stop competition over other hubs can constrain any market power created by their alliance.  However, one-stop competition can only be effective if U.S. carriers are able to obtain access to London Heathrow for services from their U.S. hubs.  To accomplish that would require a divestiture of at least 420 weekly slots during commercially viable time periods to meet the needs of the U.S. carriers currently foreclosed from service to Heathrow.

First, it should be recognized that one-stop service from the United States to Heathrow via points in Europe will not be effective.  As is shown in Exhibit NW-10, only three percent of all U.S.-Heathrow traffic connects over another point in Europe.  Only a de minimis amount of U.S.-London traffic flows over other European gateways because connections over these gateways entail circuitous back-hauls, significantly greater elapsed travel times (normally adding another three or four hours) and the inconvenience and uncertainty involved in making a connection in a third country.  Exhibit NW-11.  

American and British Airways assert also that one-stop service from a U.S. point to Heathrow via another U.S. gateway will be sufficient to constrain their prices for nonstop service.  Although one-stop services can constrain the market behavior of nonstop operators, it cannot do so in the U.S.-London markets unless the one-stop operators are able to serve London Heathrow with sufficient frequencies and compete on an equal footing with AA/BA. 

This is confirmed by the fact that the only U.S.-London nonstop market experiencing a significant amount of one-stop traffic is Dallas-London.  Under Bermuda II, American and British Airways must serve Dallas from Gatwick and not Heathrow. As a consequence, U.S. carriers competing with American or British Airways on the Dallas-London route on a one-stop basis can compete more effectively because the nonstop service, like the one-stop service, operates to London Gatwick.  In other markets, when the one-stop service operates to Gatwick and the nonstop service operates to Heathrow, the volume of one-stop traffic is de minimis.  

For the existing non-Heathrow U.S. carriers to initiate the comprehensive service to Heathrow needed to compete with AA/BA would require divestiture of at least 420 weekly slots.  For its part, Northwest estimates that it will need slots (and related facilities) at Heathrow sufficient to operate a total of seven daily roundtrip flights from Detroit, Minneapolis/St. Paul, Memphis and Seattle.  Delta has estimated that it would require slots sufficient for ten daily roundtrips to compete from New York, Atlanta, and Cincinnati.  Continental has estimated that it would need slots for 10 daily roundtrips from Newark, Houston, and Cleveland in order to be competitive.  US Airways presumably also would need slots to operate at least one daily roundtrip from its hubs at Charlotte, Philadelphia and Pittsburgh.  In sum, these four carriers propose to operate at least 30 roundtrip flights requiring 420 weekly slots at Heathrow.  These slots constitute the minimum number necessary to enable new entrants at Heathrow to compete with AA/BA on a one-stop basis. 

Every government agency on both sides of the Atlantic that has looked at this issue since an AA/BA Alliance was first put forward in 1996 has similarly concluded that very substantial slot divestitures would be necessary if American and British Airways were to be granted antitrust immunity.  The Department of Justice, the General Accounting Office,
 the European Commission and the U.K. Office of Fair Trading all concluded that substantial slot divestitures would be required to enable new entry to occur.  

In 1998 the Department of Justice concluded that AA/BA would have to be required to divest well-timed slots sufficient for at least 24 daily roundtrips (i.e., 48 daily slots or 336 weekly slots) by other carriers in order to assure reasonably effective new competition.  This included slots for 14 daily roundtrips for new entry in overlap markets and slots for ten daily roundtrips for new entry in non-overlap markets.  DOJ 1998 Comments, at 33-39.  Even then, DOJ concluded that, in several important U.S.-Heathrow markets, new entry would be unlikely to occur and competition would end.  Id. at 26-32.  

The European Commission reached essentially the same conclusion that the alliance would be anticompetitive and would violate Articles 85 and 86 of the Treaty of Rome.
  The Commission found that only the introduction of 20 new daily roundtrips by competitors would maintain minimum necessary levels of competition and that the assurance of availability of slots at both Heathrow and Gatwick would be necessary before the alliance could be approved.  Similarly, the U.K. regulatory authority, the Office of Fair Trading, was compelled by the obvious facts to recognize the serious threat to competition posed by this alliance.  It too concluded that only with substantial divestiture of Heathrow slots could new competitive entry actually be introduced in the critical U.S.- London markets.
  

The first AA/BA immunity application was dismissed by DOT without decision.  However, DOT also made clear in Congressional testimony that it too recognized the extensive harm to competition and the absolute need to guarantee effective Heathrow access, i.e., slots and facilities for all new competitors, before this alliance could possibly be approved.  DOT’s chief international aviation official at the time testified that DOT has “consistently linked a new agreement with a competitively effective presence of U.S. carriers at London’s Heathrow Airport” and that DOT would ensure that alliances “do not simply replace government controls with commercial monopolies.”
 

V. An AA/BA Merger Will Not MEET A SERIOUS TRANSPORTATION NEED OR SECURE IMPORTANT Public Benefits.


The first question the Department must answer under Section 41309(b), as explained in Republic Airlines, is whether the proposed agreement will substantially reduce or eliminate competition.  Part III of this Answer demonstrates that the proposed alliance will reduce or eliminate substantial competition between American and British Airways in very large and important markets.  Part IV of this Answer demonstrates that, because of the slot constraints at London Heathrow, even after the de jure limitations on entry are removed, other U.S. carriers will not be able to enter and compete effectively in the U.S.-Heathrow markets absent very substantial slot divestitures mandated by the Department.  In short, the answer to the first statutory question is “yes,” the agreement will substantially reduce or eliminate competition.


The second question under Section 41309(b) is whether, notwithstanding the reduction or elimination of competition, the agreement is necessary to meet a serious transportation need or to secure important public benefits.  In past alliance cases, the proposed alliances satisfied the public benefits test by establishing seamless connections between the networks of the alliance partners and thereby creating significant new and valuable service to consumers as well as stronger competitive pressures on other carriers or alliances.
  Indeed, even in this proceeding, the Department has acknowledged that

such connectivity benefits are “crucial” in assessing the public benefits issue.


In this case, unlike every other alliance considered by the Department, there are little or no connectivity benefits.  This is for two reasons.  First, British Airways has announced a business strategy, which it has actively pursued over recent years, to limit the extent to which London Heathrow serves as a transfer hub, preferring instead to use its Heathrow slot assets for local point-to-point traffic.  This means that the ability of American to use Heathrow as a connecting complex to flow traffic to Europe and other United Kingdom points will be limited and is likely to decrease over time as British Airways pursues its de-hubbing strategy. Second, American itself has a broad array of alliance partners in Europe already.  This means that any connectivity gained through its alliance with British Airways would be essentially duplicative of the extensive connectivity that American already enjoys through its other partners.

A. The AA/BA Alliance Will Not Provide Network-To-Network Connectivity Benefits.  

1. British Airways’ Strategic Plan Is To "De-Hub" Heathrow Which Will Dramatically Limit The Connectivity Available From The Alliance.


British Airways’ strategic plan is to reduce the flow of connecting traffic that it carries over Heathrow, choosing to focus instead on local point-to-point traffic originating or destined for London.  The effect of this strategy is to prevent, not build, the network connections that the Department has found to be the principal public benefit of all other alliances. 

For several years, British Airways has been implementing a fundamental strategy to concentrate on carrying premium traffic in key point-to-point long-haul markets, particularly the U.S. markets from which British Airways derives the large majority of its system profits.  A key element of this plan is to reduce the volume of transfer traffic between the U.S. and Europe, Africa, and the Middle East.  To that end, British Airways is eliminating service between Heathrow and numerous European points, revising schedules in Heathrow-Europe markets to focus on local traffic rather than transatlantic connections, and replacing its fleet of B-747s with smaller B-777 aircraft.  

British Airways has explained its strategy in numerous public statements.  In May 1999, then Chief Executive Robert Ayling stated: “We came to the conclusion that transfer economy passengers were not just loss-making, but destroyed our business.” 
 Again referring to transfer traffic, Mr. Ayling stated: “It does not make economic sense to chase those passengers at prices that may not even cover the daily costs of the airline.” 
  

In a meeting with investors held this year, David Spurlock, former British Airways Director of Strategy, stated: “Our focus is mainly on reducing our exposure, first and foremost, to the traffic in which we and the industry are performing the worst, and that is the transfer business.”  Exhibit NW-43.  According to Mr. Spurlock, British Airways’ goal is to decrease its transfer traffic at Heathrow from 40% to 25%.  At the same meeting, Robert Boyle, British Airways General Manager of Network Planning, confirmed that the airline’s strategy was “trimming aircraft size to take low yielding traffic out of the business” and “boosting our attractiveness in profitable segments, which tend to be point-to-point and big business markets."  2001 British Airways Investor Community Presentation of Robert Boyle, at 1-2.  Mr. Spurlock further stated: “direct traffic has a 25 point higher direct margin than transfer.”  Exhibit NW-43.

British Airways has made clear that a sharp cutback in destinations served from Heathrow is part of this strategy.  In 1999, British Airways stated its then-intention to withdraw from about 20 of the 80 short-haul U.K. and European destinations served from Heathrow.
 According to Robert Boyle, “There are big benefits around freeing shorthaul from the need to structure itself to feed the longhaul operation.” Exhibit NW-44.  In fact, the cutbacks have resulted to date in a net reduction of 27 Heathrow destinations. Exhibit NW-42.     

An integral part of the British Airways’ strategy is to reduce capacity by replacing B-747s with smaller B-777s on long-haul routes.  The London Times quoted a British Airways spokesman as saying: “A lot of carriers are building up capacity, but we are going to be cutting it back.” 
  Robert Ayling stated: “By 2002, nearly half our long-haul fleet – 46 aircraft out of 113 – will be 777s.  That takes out the discounted economy transfer traffic which has been clogging up Heathrow and our baggage systems.” 
 

British Airways' internal documents also confirm this strategy.  In a February 2001 briefing to the Board of Directors, CEO Rod Eddington stated:

BA 0006470.  Later in the same briefing, Mr. Eddington summarized the impact of connecting passengers on British Airways' bottom line:
 BA 0006478.
British Airways has shared its strategy with American in connection with the proposed alliance.  In a January 2001 alliance strategy meeting with American management, British Airways presented
 AA 0201103.

Downsizing aircraft, controlling frequencies, and de-hubbing is a strategy directly opposite to increasing a flow of network connecting traffic.  Other alliances, aimed at providing new connectivity benefits, have increased significantly their joint capacity on transatlantic or “bridge” sectors.  The Northwest/KLM alliance produced an increase in U.S.-Amsterdam nonstop flights from 274 flights in September 1992 to 616 in September 2001, due to developing connectivity.  Similarly, United and Lufthansa’s alliance produced an increase in U.S.-Germany flights by the alliance partners from 403 in September 1994 to 771 in September 2001.
  In sharp contrast, an AA/BA alliance intends to 






      rather than building connectivity.

2. The AA/BA Alliance Will Give American Little Access To New Markets In Europe Over What It Already Has Through Its Existing Alliances.

American currently has U.S.-Europe code-share partnerships with Iberia, Aer Lingus, Finnair, Swissair (including its affiliate Crossair) and Sabena.  These partnerships already represent a significant complex of coordinated networks, providing on-line service in a huge number of U.S.-Europe and other city-pair markets. Exhibit NW-45. American’s own internal documents confirm that it already has excellent network access to Europe, Africa, and the Middle East.  AA 0500337.
 In fact, American’s existing code-share relationships provide it with a more extensive potential network reach than it would obtain from an alliance with British Airways.  Exhibits NW-49-50.

American’s alliance with British Airways will produce little in the way of additional new, seamless connecting services between U.S. points and points in Europe and beyond. American and British Airways say that they plan to provide code-share services to 61 points on British Airways’ network beyond London.
  American, however, already can offer on-line service to 44 of these points, either on its own flights or on flights of its existing code-share partners.  Exhibit NW-46.  The remaining “new” 17 points, which are mostly in Africa and the Middle East, produce only 45,000 U.S. O&D passengers per year spread across a potential 527 new O&D city-pair markets, an average of less than 0.1 passenger per day each way in each market.  Exhibits NW-47-48.  This traffic volume represents only 1.7% of the O&D traffic flowing between the U.S. and the 61 points to which American and British Airways plan to code-share. Exhibit NW-47.  The “public benefits” of this service are minimal.  

Moreover, as British Airways is reducing the number of beyond points that it serves from Heathrow, the number of new points and volume of new traffic that American might serve by connecting with British Airways’ London network is steadily contracting.  Since British Airways does not want to carry the transfer traffic, American will necessarily route its U.S.-Europe/Africa/Middle East passengers over the services of its other code-share partners.  Insofar as the creation of new network service is concerned, therefore, American and British Airways really offer nothing.  As a consequence, the proposed alliance will neither meet a serious transportation need nor achieve important public benefits. 

B. Achieving an Open Skies Agreement By Approving An Anti- Competitive Alliance Does Not Meet The Public Benefits Test.

American and British Airways may argue that achieving an Open Skies Agreement with the U.K., in itself, meets an important transportation need and secures a public benefit.  To be sure, an Open Skies Agreement with the U.K. would be a public benefit, but not if the price of open skies is approval of an agreement that itself restricts or eliminates competition even more.  The public benefit of open skies would be the elimination of bilateral restrictions that restrain competition and harm consumers and replacing it with an open entry regime that fosters competition and new entry.  If, however, as a prerequisite for obtaining an Open Skies Agreement, the Department approves an AA/BA Alliance agreement that replaces the de jure restrictions of the bilateral agreement with the de facto restrictions of an anticompetitive market structure, the Department will not have secured any public benefit.  Therefore, if the Department concludes, as it must, that (1) the AA/BA Alliance will reduce or eliminate substantial competition in U.S.-U.K. aviation markets, and (2) that continuing slot restrictions at London Heathrow will prevent U.S. carriers from starting new services at London Heathrow to compete with AA/BA, it cannot approve the AA/BA Alliance agreement on the grounds that it has secured the consolation prize of an illusory open skies regime.  

VI. THE ASSERTED BENEFITS OF THE AA/BA ALLIANCE CAN BE SECURED BY LESS ANTICOMPETITIVE ALTERNATIVES.


Even if the Department concluded that the AA/BA alliance agreement would achieve important public benefits, Section 41309(b) requires, as explained in Republic Airlines, a determination that those benefits could not be achieved by less anticompetitive alternatives.  Whether the asserted public benefit is enhanced connectivity from the alliance, or the achievement of an Open Skies Agreement with the U.K., it is clear that the public benefits could be achieved through less anticompetitive arrangements than the proposed AA/BA Alliance.

A. The Asserted Connectivity Benefits Could Be Achieved Through Alliances With Other Partners That Would Have Less Impact On Competition.  

The very limited connectivity benefits stemming directly from the proposed alliance could be achieved by American and British Airways by pursuing separate, alternative alliance strategies with other carriers.  

As is discussed in Part V. above, the proposed alliance promises a miniscule expansion of American’s on-line network connectivity.  Even if this expansion did represent a “serious transportation need” or an “important public benefit,” which it clearly does not, American could achieve this de minimis service increase without British Airways.
  Through its existing relationships with its five European partners, American has already expanded its network to provide service to almost all of the points in Europe, Africa, and the Middle East that might be reached by connecting at London with British Airways.

The public benefits from British Airways’ proposed code-share expansion to U.S. points beyond its existing 21 U.S. gateway airports can be achieved by less anticompetitive means than an alliance with American, which is its principal U.S. competitor.  An alliance with any Heathrow non-incumbent U.S. carrier would provide British Airways with substantial beyond-gateway service to scores of U.S. points without sacrificing any competition in the U.S.-London Heathrow markets.  British Airways at one time had an alliance with US Airways, and it is no secret that British Airways has had extensive discussions with each of the other major U.S. airlines, including Northwest, about developing an alliance.  See BA 0006183; BA 0006113.  There is no evidence that British Airways would be unable to establish a workable alliance relationship with any of these other U.S. operators.  Instead, what the evidence shows is that British Airways recognized that an alliance with American produced

 See BA 0006113.  In effect, British Airways has had its pick of U.S. alliance partners and has elected to pick the one that would result in the greatest possible harm to competition.  The Department is under no obligation to acquiesce in that choice.

B. Even If The Department Concluded That Achieving An Open Skies Agreement Was A Public Benefit, Such An Agreement Could Be Achieved Through Less Anticompetitive Means.

The only substantial public benefits arguably achieved by the proposed AA/BA alliance would be those benefits of an Open Skies Agreement itself.  These distinct benefits can be achieved by entering into an Open Skies Agreement without any connection with the proposed alliance and without accepting the anticompetitive consequences of the alliance.  As to whether the U.K. would agree to open skies without U.S. acceptance of an AA/BA alliance, British Airways’ own view is instructive:

          BA 0005480. 

One year ago,

   BA 0006183.

Alternatively, if the Department cannot secure an Open Skies Agreement free of linkage to a British Airways alliance, the Department could wait until British Airways carries forward with an alliance partner that would not pose such a threat to competition.  If the Department denies this application, there is no doubt that British Airways will find another U.S. partner.

BA 0006108-0006109.

An Open Skies Agreement with the U.K. that is unrelated to a specific alliance, or one that is predicated on a British Airways alliance with any of the other U.S. carriers that do not now operate to Heathrow, would represent a far less anticompetitive means of achieving public benefits of open skies than approval of the transaction now before the Department. 

VII. CONCLUSION.

The proposed alliance agreement must be disapproved and the request for antitrust immunity denied.  Beyond any possible doubt, the proposed alliance fails to satisfy the statutory standard for granting antitrust immunity:

· The AA/BA Alliance will result in the elimination or reduction of substantial competition.

· The competition lost as a result of the AA/BA Alliance cannot be replaced through new entry because of the slot constraints at London Heathrow that will continue even after open skies, absent a very substantial divestiture mandate.

· The AA/BA Alliance will not meet an important transportation need or secure important public benefits because it affords little or no new connectivity.

· Whatever public benefits might be generated by an AA/BA Alliance could be achieved through alternative alliances that would involve little or no loss in existing competition.

The Department cannot, consistent with its statutory mandate, approve an alliance that can only serve to perpetuate an anticompetitive market structure.

WHEREFORE, the application for approval of and grant of antitrust immunity for the alliance agreement of American and British Airways must be disapproved.

Respectfully submitted,
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� 	The Department uses a Clayton Act merger analysis to determine whether a proposed alliance transaction will substantially reduce competition in any relevant market.  See, e.g., Order 2000-4-22, at 10 (April 21, 2000); DOJ 1998 Comments, at 5.


� 	As illustrated below, however, even if London Heathrow and London Gatwick are combined as a single aggregated market, the proposed alliance would result in dramatically increased levels of concentration that also would violate U.S. Merger Guidelines. 


� 	Press Release, “British Airways Baltimore Flights Move to Heathrow" (Oct. 26, 2001).


� 	Exhibit NW-8 compares average fares because the DOT data cannot be disaggregated to show passengers by discrete fare categories.  In fact, the fares between U.S. points and London Heathrow and between U.S. points and London Gatwick are the same.  The difference in average fares is attributable to the different passenger mix between the two, with London Heathrow achieving a much higher percentage of business passengers purchasing higher-yield unrestricted fares.


� 	The Guidelines also provide that the presumption may be overcome by showing that other factors make it unlikely that the merger will create or enhance market power or facilitate its exercise.  As discussed in Part IV below, those factors are not present here because of the extraordinarily high entry barriers at London Heathrow.  


� 	There was no overlap between Northwest and KLM when they first formed their alliance.  The only markets served by both carriers at the time they received antitrust immunity were markets the two carriers entered together on a blocked-space codeshare basis.


� 	














	    BA 0006494.


� 	See JA-8.  This exhibit 





		JA-8, at 2. 











								    BA 0003452.  										Attachment 1-A, at 4, to the Confidential Joint Response of American and British Airways to Order 2001-9-15, Items 5-8 (Sept. 28, 2001) (hereinafter "JA Confidential Response Attachment 1-A").


�	OAG September 2001.


� 	





 


�	








� 	JA Confidential Response, Item 6.  See also JA Confidential Response, Item 5, Attachment 1-A, at 2.


� 	None of the alliances previously granted antitrust immunity by the Department have involved slot constraints precluding new entry.  


� 	Response of BAA plc, at 8 (Oct. 3, 2001); see Exhibit NW-29.


� 	Response of Airport Coordination Ltd., at 5; see Exhibit NW-25.


� 	Id.


� 	Id.


� 	Id. at 9; see Exhibit NW-26.


� 	Paper on Issues & Principles, BAA plc, at 4; see Exhibit NW-26.


� 	Response of BAA plc, at 4; see Exhibit NW-27.


� 	Paper on Issues & Principles, BAA plc, at 4; see Exhibit NW-29.


� 	Regarding Northwest and KLM, see discussion at Part IV.A.4. below.


� 	The theoretical or actual ability of U.S. carriers to obtain slots during other times of the day is immaterial. While the joint applicants argue that new entrants can acquire off-peak slots and gradually over time improve the slot timings to become commercially viable, the “use it or lose it” rules at Heathrow preclude such efforts.  


� 	Paper on Issues & Principles, BAA plc, at 4.


� 	Airport Coordination Ltd., Heathrow Summer 2001 Start of Season Report, at 8.


� 	Response of Airport Coordination Ltd., at 5; see Exhibit NW-25.


� 	Response of BAA plc, at 8.


� 		See Exhibit NW-29.


� 	There is a serious question as to whether purchasing slots from current Heathrow holders will be legally possible.  The European Union has promulgated a draft regulation that will have the effect of prohibiting carriers from buying or selling slots at all EU airports, including Heathrow.   See Exhibit NW-25 (quoting ACL Response, at 3; BAA Paper on Issues & Principles, at 8).  


� 	Response of Airport Coordination Ltd., at 5; see Exhibit NW-25.


� 	Id. at 4.


� 	Id. at 4, Attachment 6.


� 	The suggestion that U.S. carriers can obtain Heathrow slots from their foreign alliance partners ignores the fact that some U.S. carriers, such as Continental and US Airways, do not have foreign alliance partners serving Heathrow.


�	The joint applicants have claimed KLM uses valuable Heathrow slots to fund marginal operations at Eindhoven and Rotterdam, and KLM therefore would have the economic incentive to make these slots available to Northwest.  All of KLM’s Eindhoven and Rotterdam Heathrow slots would not even fund two daily roundtrips, far short of the seven daily roundtrips Northwest requires to adequately serve its network.  Exhibit NW-37.  Moreover, even if KLM were legally able and commercially willing to provide Northwest with the few slots it uses for Eindhoven/Rotterdam-Heathrow operations, Northwest nevertheless would be unable to use them because the stands tied to KLM’s slots are not capable of accommodating Northwest’s widebody aircraft.  Id.


� 	General Accounting Office, Competition Issues in the U.S.-U.K. Market, Testimony Before the Senate Subcommittee on Aviation (June 4, 1997).  The GAO suggested that slots to operate a minimum of 23 daily roundtrip flights were needed.  Id. at 12-13.  The slots would be available only through divestiture.


� 	Notice 98/C 239/05, Official Journal of The European Communities, at 10 (July 30, 1998).


� 	Letter of John S. Bridgeman, Director General of Fair Trading (July 31, 1998). 


� 	Testimony of Charles A. Hunnicutt, Assistant Secretary for Aviation and International Affairs, before Subcommittee on Aviation, Senate Committee on Commerce, Science and Transportation, at 5 (June 4, 1997), and Testimony before the Antitrust, Business Rights and Competition Subcommittee, Senate Judiciary Committee, at 2 (Mar. 19, 1998). 


� 	In past cases, the Department has insisted that alliances create increased connectivity and passenger choices through the on-line, linked networks of the alliance partners:





The pro-competitive effects of global alliances can be particularly evident in the case of the behind- and beyond-gateway markets where integrated alliances with coordinated connections, marketing, and services, can offer competition well beyond mere interlining…. Integrated alliances can, in short, offer a multitude of new on-line services to thousands of city-pair markets, on a global basis.  Thus, a significant element in antitrust analysis is the extent to which facilitating airline integration (through antitrust immunity or otherwise) can enhance overall competitive conditions.


Delta/Swissair/Sabena/Austrian, Order 96-5-26, at 19 (May 20, 1996).  See also Order 92-11-27, at 16 (Nov. 16, 1992) (Northwest/KLM); Order 96-5-12, at 2 (May 9, 1996) (United/Lufthansa); and Order 96-11-1, at 17 (Nov. 1, 1996) (United/Lufthansa/SAS).





� 	Order 2001-9-15, at 3-4.


� 	Carl Mortished, BA Pins Hopes on High Flyers, The London Times, May 26, 1999, available at LEXIS, News Library, Ttimes File.


� 	David Parsley, BA Counts on a Strategic Shift for a Soft Landing, The London Times, August 15, 1999, available at LEXIS, News Library, Ttimes File.


�  	Michael Harrison, BA Profits Nosedive by 60 Per Cent, The Independent, May 26, 1999 available at LEXIS, News Library, Indpnt File.


�  	Paul Armstrong, BA Profits Devastated by Price War, The London Times, August 9, 1999, available at LEXIS, News Library, Ttimes File.


� 	Christopher Sims, Controversial Cut-backs Give British Airways a Silver Lining, The Glasgow Herald, February 10, 1999, available at LEXIS, News Library, Gherld File.


� 	An alliance with American facilitates this strategy by ensuring that British Airways' principal Heathrow competitor, American, will not disrupt its strategy by adding new capacity.  Likewise, the strategy is facilitated if new entrants are denied effective access to Heathrow by preventing them from obtaining sufficient slots and facilities.


� 	OAG September 1992, 1994 and 2001 editions.


� 	As noted above, the decision by American and BA											   is inconsistent with their claims that the purpose of the alliance is to achieve enhanced connectivity and to compete more effectively with other alliances for U.S.-Europe traffic.  See Part III.D. above.


� 	In its application for antitrust immunity with Swissair (including Crossair) and Sabena, American emphasized that that alliance “promises substantial new on-line service benefits when the hub-and-spoke systems of the three carriers are combined to form a single integrated network” and claimed that “integration of their three networks will create up to 33,600 new on-line markets.”  Joint Application, at 3, 9, Docket OST-99-6528 (Nov. 19, 1999).


� 	Joint AA/BA Application, Schedule 2.


�	Since American and British Airways both have alternative alliance partners available that could provide equivalent (or even superior) public benefits without the anticompetitive effects of the proposed AA/BA Alliance, the AA/BA Alliance cannot as a matter of law meet the standard under Section 41309(b) that the agreement be necessary to meet a serious transportation need or achieve important public benefits.


� 	As shown in Exhibit NW-52, American is already the anchor of the second largest airline group in the world.
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