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I. INTRODUCTION

The American/British Airways
 combination on U.S.-London routes is so anticompetitive that no possible remedies can ensure effective competition on those routes, and competition on U.S.-U.K. and U.S.-Europe routes would also be adversely affected.  

· American and British Airways are the primary competitors to each other between the U.S. and the U.K.; if they merge their operations with antitrust immunity, the primary competition on U.S.-London routes would be irretrievably lost.

· Combined, American and British Airways would control 60% of the U.S.-London Heathrow market and 50% of the entire U.S.-U.K. market and an even larger share of the time-sensitive market.

· Nearly nine million annual U.S.-London Heathrow passengers (81% of the total) would have reduced or no competition if American and British Airways are given antitrust immunity.

· All U.S.-U.K. routes except U.S.-London Heathrow/Gatwick routes are already open, and a U.S.-U.K. “open skies/closed airports” agreement would provide no slots and facilities at Heathrow and Gatwick.

· Competitive access is unavailable at London Heathrow, where 50% of all slots are controlled by American, British Airways and their partners.

· So long as competitors such as Continental are unable to introduce all the flights they want and add all the flights they need to meet subsequent competitive thrusts by American/British Airways and to meet demand, the anticompetitive impact of a American/British Airways combination would be substantial.

· The American/British Airways combination would have a greater effect on concentration between the U.S. and the U.K. than the effect of merging the three largest U.S. carriers in the U.S. domestic market, and the anticompetitive impact of the American/British Airways merger far outweighs its minimal connectivity benefits.

· Because the U.S.-U.K. aviation routes are the most important intercontinental routes in the world and the New York/Newark-London route is the most important of the U.S.-U.K. routes, American/British Airways dominance of these routes and both the Heathrow and Gatwick gateways would adversely impact airline competition worldwide, particularly on U.S.-U.K. and U.S.-Europe routes.

· Combining American and British Airways sales and distribution networks in the U.S., U.K. and Europe with their dominance at London would make it impossible for other airlines to compete effectively between the U.S. and Europe or the U.K. and harm domestic competition in the U.S.

· Changes since 1998, when the Department of Justice said it would oppose the American/British Airways alliance outright and the European Commission and the U.K. Office of Fair Trading recognized the anticompetitive nature of an American/British Airways combination, have only magnified the anticompetitive effects of the combination, and the uncertainties created by the tragedies of September 11 create even greater risks for competition if the alliance were approved.

Prior to September 11, Continental operated two daily nonstop New York/Newark-London Gatwick flights, one daily New York/Newark-London Stansted flight, two daily Houston-London Gatwick flights and one daily Cleveland-London Gatwick flight.  As a result of severe declines in traffic after September 11, Continental has suspended its daily Cleveland-London Gatwick flight and its daily New York/Newark-Stansted flight.  Continental continues to offer daily nonstop service between New York/Newark and Birmingham, Manchester and Glasgow.  Since Continental serves more U.K. points from the U.S. than any other airline and has no immunized alliance with a European carrier, Continental has a particularly critical stake in the proposed de facto merger between American and British Airways on U.S-U.K. routes and its adverse impact on U.S.-London and U.S.-U.K. competition.

The U.S.-U.K. market is so large and important that dominance of the U.S.-U.K. routes would affect other markets adversely because American and British Airways would be able to leverage their U.S.-U.K. dominance with corporate accounts and travel agents to enhance their dominance or create dominance on other routes.  There are almost as many U.S.-U.K. passengers as the next three European countries combined (Exhibit CO‑2).  More U.S. points have nonstop U.K. service than any other European country (Exhibit CO‑3), and more than twice as many departures are operated from the U.S. to the U.K. than to any other European country.  (Exhibit CO‑4)  London is nearly three times the size of the next largest European gateway (Exhibit CO‑5) and a critical destination for business travelers worldwide.

To have a chance of competing against American and British Airways operating independently of one another, Continental would require the ability to operate six daily New York/Newark-London Heathrow flights, three daily Houston-London Heathrow flights and one daily Cleveland-London Heathrow flight at competitive times using competitive facilities at London Heathrow as well as the opportunity to continue operating service between Continental’s U.S. hubs and London Gatwick.  Truly open entry by Continental and other carriers on U.S.-London Heathrow and Gatwick routes could ameliorate the harsh anticompetitive impact of a combination between American (the world’s largest airline and the largest U.S. airline at London Heathrow) and British Airways (the U.K.’s largest airline and the largest airline at London Heathrow), but not eliminate it.  For instance, on the critical New York/Newark-London route, the overwhelming dominance of a combined American/British Airways shuttle would prevent Continental from obtaining the minimum share of business traffic necessary to sustain its London service.  The only means for Continental to maintain a competitive foothold at New York/Newark would require access to as many competitive slots and facilities as it needs at London Heathrow to meet competition and market demand.  

In addition to the specific U.S.-London Heathrow/Gatwick routes, each of which is a relevant market for competition analyses, the overall U.S.-London Heathrow/Gatwick, U.S.-U.K., and U.S.-Europe markets are relevant markets as well.  London Heathrow and London Gatwick constitute separate markets.  The market for time-sensitive business passengers in each geographic market is also relevant.

Since the U.K. is unable or unwilling to expand London Heathrow sufficiently to permit truly open entry, limited entry by Continental and other carriers not currently operating at London Heathrow cannot begin to offset the anticompetitive harm from an American/British Airways combination.  Under these circumstances, a combination of American and British Airways on U.S.-London routes would be so anticompetitive that approval must be denied.  Upon disapproval, both carriers could find far less anticompetitive means of achieving any public benefits which could be achieved by approval of a de facto American/British Airways merger (as opposed to private benefits for American and British Airways resulting from reduced U.S.-London competition between themselves).  

Although American and British Airways argue that changes in the global aviation marketplace justify approval of their alliance now, without even the minimal conditions proposed when their alliance was considered previously, changes to the global aviation marketplace, including particularly changes within the U.S. and on U.S.-London routes, made the proposed alliance even more anticompetitive immediately prior to September 11 than it was previously.  In the perilous state of aviation since the horrific terrorist events of September 11, however, the impact of a combined American and British Airways is likely to be even more harmful to the flying and shipping public.  

Before acting on the American/British Airways proposal, the Department must conduct analyses based not only on historic information, which may no longer reflect the future, but also on changes to the aviation marketplace and the applicants’ plans since September 11.  Until the Department, airlines and other parties can assess the full impact of the events of September 11 and their aftermath for the longer term, no alliance as patently anticompetitive as the American/British Airways alliance should be considered seriously.  Based on historic and current information – including the massive increases in concentration and the minimal connectivity benefits associated with the proposed alliance – the alliance should be rejected as patently anticompetitive.  The most likely effect of the events of September 11 is that concentration in the relevant markets will increase even more.  Any evaluation of the American/British Airways proposal requires oral, evidentiary hearings to assist decisionmakers in evaluating this proposal.  

When the American/British Airways proposal is considered, the Department should ask itself:

1. Are these airlines joining forces to exploit an airport facility effectively closed to new entry and pre-empt more competitive alliances between one of the partners and other airlines?

2. Will the merger allow the two alliance partners to leverage their dominance on U.S.-London routes onto other routes and expand their dominance of other routes?

3. Will entry onto the primary routes on which the principal competitors are merging their operations be constrained by slot and facility limitations so other airlines cannot match either the alliance’s initial frequencies or the frequencies it adds in the future?

4. Could the extremely limited expansion of connecting opportunities offered by the proposed alliance be achieved by less anticompetitive means through an alliance between one or both partners and other airlines with smaller presences in the relevant country-pair? 

Since the answers to these questions are all “yes” in this case, the American/British Airways alliance must be disapproved to preserve competition.

II. UNDER THE STANDARDS TO BE APPLIED BY THE DEPARTMENT, THE AMERICAN/BRITISH AIRWAYS APPLICATION MUST BE DENIED

The standards applicable to the Department’s evaluation of the de facto American/British Airways transatlantic merger mandate denial of their requests for antitrust immunity and approval of their alliance agreement.  The Department is reviewing the American/British Airways request for antitrust immunity under 49 U.S.C. §§ 41308 and the alliance agreement under 49 U.S.C. § 41309.  Under Section 41308, the Department has discretion to exempt a person affected by an inter-carrier agreement from the operation of the antitrust laws “only if the exemption is required in the public interest.”  (See, e.g., Order 2001‑3‑4 at 7; Order 99‑4‑17 at 14, quoting 49 U.S.C. § 41308)  

In determining whether the proposed transaction would violate the antitrust laws, the Department applies the Clayton Act test used in examining whether mergers will substantially reduce competition in any relevant market.  (See, e.g., Orders 2001‑3‑4 at 11 and 92‑11‑27 at 13)  This test requires the Department to consider “whether the Alliance Agreement will substantially reduce competition by eliminating actual or potential competition between the partners so that they would be able to charge supra-competitive prices or reduce service below competitive levels.”  (Id.)  To that end, the Department must consider “whether the transaction would significantly increase concentration in the relevant markets, whether the transaction raises concern about potential competitive effects in light of concentration in the market and other factors, and whether entry into the market would be timely, likely, and sufficient either to deter or to counteract a proposed transaction’s potential harm.”  (Id.)  In applying these same standards to the previous American/British Airways application for antitrust immunity, the Department of Justice concluded, as the Department must, that the alliance would “significantly reduce competition in many U.S.-U.K. city pairs without producing sufficient efficiencies to outweigh the harm,” that divestiture conditions could “reduce that harm, but not eliminate it,” and that “if DOJ were reviewing the Alliance under the antitrust laws, we would oppose it.”  (Comments of the Department of Justice, Docket OST‑97‑2058, May 21, 1998 (“DOJ Comments” hereafter) at 1)

Before approving an inter-carrier agreement under 49 U.S.C. Section 41309, the Department must determine, among other things, that the agreement is not adverse to the public interest and not in violation of the statute.  (See, e.g.., Orders 2001‑3‑4 at 7 and 99‑4‑17 at 14)  The Department may not approve an agreement that “substantially reduces or eliminates competition unless the agreement is necessary to meet a serious transportation need or to achieve important public benefits that cannot be met, and those benefits cannot be achieved, by reasonably available alternatives that are materially less anticompetitive.”  (Id.)  

As part of the public interest analysis under 49 U.S.C. §§ 41308 and 41309, the Department examines whether there is an open skies agreement in place that will allow “any authorized carrier from either country the ability to serve any route between the two countries” with no limits on the flights that can be operated.  (See, e.g., Order 99‑4‑17 at 20)  In the case of the U.K., the Department has said repeatedly that any grant of antitrust immunity would require de facto open access to London Heathrow and Gatwick for U.S. carriers.  As the Department’s then Assistant Secretary said three years ago, antitrust immunity “can only be provided where there are no significant restrictions on the ability of other airlines to enter the markets served by the alliance partners and to respond freely to their initiatives.”

The parties defending the agreement or request have the burden of proving the transportation need or public benefits and the parties opposing the agreement or request must prove it would substantially reduce or eliminate competition or that 

less anticompetitive alternatives are available.  (See, e.g., Order 99‑4‑17 at 14 made final by Order 99‑9‑9)  The proposed American/British Airways combination is so irredeemably anticompetitive, would increase concentration in so many markets and would provide so few public benefits that it must be disapproved.  No conditions could be imposed which would truly open the airports at London Heathrow and Gatwick to match “open skies” with “open airports” and permit unfettered competition by U.S. airlines such as Continental.  Since an alliance between British Airways and any U.S. carrier not now serving London Heathrow could provide more public benefits with fewer anticompetitive effects than its proposed alliance with American, the Department cannot conclude that no materially less anticompetitive means are available to achieve the same or greater benefits.

III. A COMBINED AMERICAN/BRITISH AIRWAYS WOULD DOMINATE U.S.-LONDON AND U.S.-U.K. ROUTES AND COMPETITION WOULD BE SERIOUSLY HARMED

Continental has rarely opposed applications for antitrust-immunized alliances since many of them are basically end-to-end alliances providing network benefits to the travelling public without significantly-harmful overlaps or the creation of overwhelming dominance.  The American/British Airways alliance, however, has been created to reduce competition on U.S.-U.K. routes, particularly at London Heathrow, and would create an overwhelmingly dominant combination on the largest U.S. intercontinental routes with anticompetitive spillover effects created in other markets. The proposed alliance creates no end-to-end benefits that could not be more competitively achieved by other alternatives.

Under the American/British Airways agreement, British Airways alone will have the unfettered right to institute new U.S.-London services, while American would have such rights only on U.S.-Europe services.  With British Airways holding an effective veto on American’s U.S.-London capacity, it is clear that the British Airways program of reducing gauge to increase yields while increasing frequencies to attract additional business passengers will continue.  Under these circumstances, the dominant partners will be able to garner far more high-yield passengers than other airlines and squeeze other airlines off of U.S.-London routes.

A. An American/British Airways Merger, Designed to Foreclose Competition in the U.S.-U.K. Market, Would Eliminate Airline Competition

American and British Airways have joined forces to eliminate competition from each other between the U.S. and the U.K., particularly at London Heathrow.  With the primary competitor eliminated for each of the partners, they will be free to control capacity and fix prices to increase their own revenues and to discipline other airlines on U.S.-London and other U.S.-U.K. routes.  Leveraging their high revenues from business travelers and their slots and facilities, American and British Airways would be able to discipline upstart carriers such as Continental by expanding their capacity and reducing their fares on Continental routes if Continental dares to challenge the American/British Airways dominance on any London Heathrow-U.S. route.  And Continental would be unable to respond because it cannot secure sufficient competitive slots and facilities at London Heathrow to do so.  [CONFIDENTIAL]  American/British Airways is an overlapping alliance, not end-to-end.  American and British Airways are seeking approval and antitrust immunity for an anticompetitive horizontal merger, not a network expansion merger.  Over half of the British Airways transatlantic seats and nearly half of American’s transatlantic seats are on routes where the two partners overlap.  American and British Airways currently directly overlap on seven U.S.-London routes
 and are proposing to set prices and capacity on all seven segments.  The proposed merger would eliminate the primary competition for each of the merger partners, leaving no means available to replace that competition.  British Airways, having discovered that it can maximize its profits by emphasizing the point-to-point marketplace with fewer competitors by offering more frequencies with smaller aircraft to attract high-yield passengers on business routes at London Heathrow, intends to apply these principles fully on U.S.-London routes.  By eliminating its primary competitor – American – British Airways can maximize its freedom to swamp other airlines with frequencies, reduce its capacity and reduce its exposure to low-yield connecting traffic at the same time.  By concentrating its frequencies on large business markets, eliminating short-haul and leisure flights at London Heathrow and enhancing its business-flyer products, British Airways intends to exploit the fact that “different dynamics” apply at London than at Europe, where airports are “less slot constrained.”
  [CONFIDENTIAL]

Where slots and airport facilities are constrained, as they are at London Heathrow and Gatwick, the dominant alliance partners pre-empt other alliances, eliminate their primary competitors, gain added strength from both reduced costs and expanded feed and block effective competition by other airlines.  In such cases, the partners which together dominate the country-pair come out ahead economically while the public suffers from a lack of effective competition.

American and British Airways seek antitrust immunity because they want to make the most critical airline competition decisions jointly:  set fares, pool revenues, determine capacity, fix schedules and establish travel agent commissions and corporate discounts.
  Given the capacity constraints at London Heathrow and London Gatwick, they know they can succeed in their quest to dominate the market and control entry and prices.  The U.K. has the largest number of U.S.-Europe passengers, accounting for well over one-third of all U.S. traffic to Europe, and London accounts for nearly 90% of the U.S.-U.K. passenger traffic.  (Exhibits CO‑6 and 10)  London Heathrow is the primary gateway in the U.K. and by far the largest European airport for U.S. passengers, nearly twice the size of the next largest gateway.  (Exhibit CO‑11)  An American/British Airways combination would control 60% of the departures between the U.S. and London Heathrow (Exhibit CO‑29), foreclosing a challenge by any U.S.-London airline to their dominant position.  Without any meaningful competition, that 60% share would increase substantially.

Combining American and British Airways between the U.S. and the U.K. would be like merging American, United and Delta within the U.S. and would produce seat concentration even greater than if American merged with those two U.S. carriers or British Airways merged with five of the top ten European airlines (Lufthansa, Air France, SAS, Iberia and Alitalia).  (Exhibit CO‑23)  The American/British Airways alliance would have a greater seat concentration in the London Heathrow-U.S. market than combining four major U.S. carriers (American, United, Delta and Southwest) or nine major European carriers (Lufthansa, British Airways, Air France, SAS, Iberia, Alitalia, KLM, Swissair and Sabena).  A merged American/British Airways would serve 23 U.S. gateways between London and the U.S. (Exhibit CO‑41), more than twice as many as are served by the nearest competitor (Virgin Atlantic).  (Exhibit CO‑17)  American and British Airways are the two largest competitors in the largest U.S. transatlantic air transportation market, and their combined operations would have no real competition.  Under these circumstances, the anticompetitive effects of an American/British Airways merger would far outweigh the minimal enhanced connectivity offered by the partners.  To the extent that American and British Airways seek to obtain the scope benefits of an end-to-end linking of their networks, this benefit could be obtained without the pernicious effects of an immunized transatlantic combination.

[CONFIDENTIAL]

1. An American/British Airways Merger Would Provide Few Consumer Benefits

Far more passengers would be adversely affected by an American/British Airways merger than by existing alliances, and almost no passengers would be benefited.  Moreover, the potential consumer benefits from the American/British Airways merger are more limited than those associated with existing alliances.  Since British Airways is reducing its capacity at London Heathrow and eliminating smaller destinations and short-haul and leisure routes, particularly at London Heathrow, connectivity benefits are shrinking.  As a result, British Airways is increasing its London Heathrow-Europe frequencies serving the major capitals of Europe which already receive nonstop and multiple connecting flights from U.S. gateways and thereby reducing the benefits of connections between American’s gateways in the U.S. and points beyond London Heathrow.  Moreover, American already has antitrust-immunized alliances in Europe with Sabena and Swissair and codeshare alliances with other European airlines which serve those same major European cities.  The number of passengers who might benefit from new service options under a combined American/British Airways is far smaller than the number of passengers who are threatened by potential losses in competition on the partners’ overlapping routes.  For example, London Heathrow is the primary gateway in the U.K. and the largest European airport.  Nearly nine million passengers on U.S.-London Heathrow routes would have fewer or no service alternatives as a result of the American/British Airways combination.

[CONFIDENTIAL]

2. Corporate/Travel Agent Relationships and Frequent Flyer Programs Enhance American/ British Airways’ Dominance and Increase Barriers for New Entrants

Merger of the American/British Airways joint access to travel agents/corporate agreements and frequent flyer programs would multiply the anticompetitive effects of an American/British Airways combination and enhance the ability of American/British Airways to discipline upstart carriers such as Continental if they dare to challenge the monolith on any U.S.-London routes.  

For instance, combining American and British Airways sales and distribution networks in both the U.S. and Europe would make it very difficult, if not impossible, for any other airline to compete.  With the enormous power and scope of a combined American/British Airways in providing incentives to travel agents by offering the most flights at London and throughout the U.K., including flights on monopoly routes travel agents must access, American/British Airways could insist that travel agents shift market shares to American/British Airways, reward the agents for volume sales and take travel agent business away from other airlines on competitive routes.  Since corporate accounts require significant access to London Heathrow and global networks, the combination of American and British Airways, which are two of the world’s largest airlines and dominate London Heathrow, would give those airlines the ability to leverage their dominance of London Heathrow to decrease the corporate business of other airlines which can neither match their scope nor offer significant access to London Heathrow.

The problem for Continental and other competitors with respect to access to travel agent services is the ability of American/British Airways to incentivize travel agents because of their joint dominance at Heathrow, Gatwick and on a dozen U.S.-London routes (including Boston, Chicago, Dallas/Ft. Worth, Miami, New York/Newark and St. Louis).  Corporate deals require global networks, and American is the largest U.S. airline and the dominant U.S. airline on U.S.-London-Latin America routes, while British Airways is the strongest carrier between the critical London airports and major business destinations throughout the world.  This unmatched worldwide coverage allows American/British Airways to tie travel agents and corporate customers to the alliance and discipline other carriers which try to compete on U.S.-London routes.  No conditions could remedy the anticompetitive effects of allowing the American/British Airways monolith to combine its access to business departures and leisure travelers through corporate departures and travel agents.  

The leverage of a combined American/British Airways would be strengthened by merger of their enormous frequent flyer programs worldwide.  The American and British Airways frequent flyer programs have 30 million active members and are among the largest programs.  Combining those two programs has already eliminated competition between the dominant program in the U.S. (American) and the dominant program in the U.K. (British Airways).  Merging two of the world’s largest frequent flyer programs into one expands even further the dominance of American/British Airways on U.S.-U.K., U.S.-Europe and other routes worldwide, enhancing the ability of American/British Airways to crush competitors.

3. CRS Displays Would Give American/British Airways a Huge Marketing Edge

A combined American/British Airways would also gain a tremendous marketing edge over other airlines because of current CRS displays.  At least in the U.S., nonstop and connecting service on the same carrier gets preference in CRS displays.  If American and British Airways were actually merging, they would become a single airline with a single display line for each flight offered between the U.S. and London.  Although American and British Airways propose to act in all other respects as if they were a merged airline by establishing prices and schedules jointly, computer reservation system (CRS) screens not only would show American flights and British Airways flights separately but also would double the display of American and British Airways flights by adding code-share flights, at least in the U.S.  As a result, American/British Airways flight displays would constitute 60% of displays between Newark International Airport and London Heathrow and 62% of displays between JFK International Airport and London Heathrow, based on June 2001 schedules.  (Exhibit CO‑41)  Similarly, with on-line connecting service receiving a priority in CRS displays in the U.S. and coordinated schedules permitting reductions in connection times, American/British Airways would receive comparable advantages on CRS screens displaying connecting services, particularly since they have far more U.S. gateways for London service than any other airline.

The dominance of American/British Airways in CRS listings reflects the scheduling dominance of the two carriers and their superior access to slots and facilities at London Heathrow and Gatwick, which lie at the heart of the anticompetitive impact of their combination and allow American/British Airways to hog CRS screens.  Once again, the extraordinary dominance of American/British Airways would give it even greater advantages in expanding that dominance while other carriers would be unable to expand their services to compete with the American/British Airways monolith.

[CONFIDENTIAL]

B. American/British Airways Would Dominate the U.S.-London Heathrow Market, Especially for Time-Sensitive Travelers

London Heathrow accounts for 60% of all U.S.-U.K. traffic.  (Exhibit CO‑12)  As the primary gateway in the U.K. and the largest European airport for passengers and departures from the U.S., London Heathrow is twice the size of London Gatwick.  Almost fifty percent of all London Heathrow slots are controlled by American, British Airways and their partners.  (Exhibit CO‑13)  Combined, American/British Airways would dominate U.S.-London Heathrow departures and seats overwhelmingly, with a 60% weekly departure share (nearly three times more departures than the share of their nearest competitor, United) and a 59% seat share.  (Exhibits CO‑29 and CO‑30)  The significance of this dominance cannot be overstated. 

An American/British Airways alliance would dominate the largest London Heathrow markets, especially for time-sensitive business travelers.  In the top three U.S.-London Heathrow markets (New York/Newark, Los Angeles and Chicago), which account for over 60% of all U.S.-London Heathrow passengers, American/British Airways would have more scheduled flights than their competitors with departure shares between 44% and 61%.  (Exhibit CO‑41)  Moreover, in the key New York/Newark-London Heathrow market, the proposed American/British Airways combine would have a “shuttle service,” with ten London Heathrow flights departing between 6:00 p.m. and 9:15 p.m. (Exhibit CO‑34) and the ability to expand even further.

Access to London Heathrow is critical because it is the preferred gateway for London passengers and consistently receives a better mix of high fare business passengers than other European hubs.  London Heathrow is closer to the center of London, provides convenient and extensive connections to the rest of Europe and beyond, and is surrounded by business areas.  Even London Gatwick is not a reasonable alternative to London Heathrow.  For example, most U.S. airlines serve London Gatwick only at points where London Heathrow is unavailable to them.  Even American, as one of only two U.S. carriers permitted to fly to London Heathrow, serves Dallas/Forth Worth, Raleigh/Durham and St. Louis from London Gatwick because London Heathrow is not available to it from those cities under Bermuda II.  Other examples include Continental at New York/Newark, Houston and Cleveland, Delta at Atlanta, Boston and Cincinnati, Northwest at Detroit and Minneapolis and US Airways at Charlotte, Philadelphia and Pittsburgh.  (Exhibit CO‑19)   London Heathrow is such a preferred airport that over 24% of U.S. carrier passengers in London Gatwick gateways chose connecting service to London Heathrow over nonstop London Gatwick service last year (Exhibit CO‑18), despite the strong preference of passengers for nonstop service.  Significantly, average fares between the U.S. and London are almost one-third higher at London Heathrow than at London Gatwick.  (Exhibit CO‑16)  Average round trip fares are also consistently higher (21%-38% on average) between the U.S. and London Heathrow than between the U.S. and other hub airports in Europe, such as Amsterdam, Paris or Frankfurt.  (Exhibit CO‑22)  The dominance of a combined American/British Airways at London Heathrow would foreclose the possibility of future competition on U.S.-U.K. routes.

C. American/British Airways Would Dominate Individual U.S. Gateway-London Heathrow and London Gatwick Markets

In addition to dominating slots, departures, seats and gateways served at London Heathrow, an American British/Airways combination would also dominate at London Gatwick.  Altogether, a combined American/British Airways would dominate eight U.S.-London Heathrow markets (Miami, Boston, New York (JFK and Newark), Chicago, Seattle, Philadelphia, Detroit, and 10 U.S.-London Gatwick markets (Baltimore, Charlotte, Dallas/Ft. Worth, Denver, New York (JFK), Raleigh/Durham, Phoenix, San Diego, St. Louis and Tampa) based on historic operations.  Significantly, only British Airways would be able to transfer flights between London Heathrow and London Gatwick readily.  For instance, British Airways has just moved its Baltimore flight from Gatwick to Heathrow.  Combined, American and British Airways would be 250% larger than the nearest competitor in U.S.-London Heathrow and Gatwick markets.  (Exhibit CO‑28)

While much of the focus in this proceeding is on London Heathrow, the competition and constraints at London Gatwick are almost as severe.  London Gatwick, which is not a viable alternative for London Heathrow, is itself a highly capacity-constrained airport.  Like London Heathrow, London Gatwick is dominated by the proposed American/British Airways alliance.  There are eight London Gatwick gateway routes between the U.S. and U.K. where American and British Airways control 100% of the market:  Baltimore, Denver, Dallas/Ft. Worth, Phoenix, Raleigh/Durham, San Diego, St. Louis and Tampa.  Proof of British Airways’ attempt to dominate both London airports is shown by the fact that although British Airways has announced a significant reduction of Gatwick operations, it has stated that it does not intend on returning any of its slots or facilities at the airport for use by others.

D. American/British Airways Would Dominate the U.S.-U.K. Market

The proposed joint venture between American and British Airways would stifle competition between the U.S. and the U.K.  Overall, American/British Airways would offer more than 50% of the seats on all U.S.-U.K. routes.  And that is only the beginning, since American and British Airways will exploit the advantages their pre-existing domain gives them to make the American/British Airways combine even more dominant.  Since prices increase and service deteriorates on monopoly routes, passengers would suffer as the strength of American/British Airways increases.

American/British Airways would dominate the U.S.-U.K. routes no matter how the relevant market is determined, as these comparisons of American, British Airways, and the next largest competitor before and after the de facto American/British Airways merger show:

U.S. Departure Shares-London Heathrow
	June 2001: British Airways 37%

        American 23%

        United 23%

	Post-Merger:  American/British Airways 60%


  United 23%

Ratio of largest to second:  260%


U.S. Departure Shares-London Gatwick
	June 2001: British Airways 33.8%

        American 18.4%

        United 14.8%


	Post-Merger:  American/British Airways 52.2%


  United 14.8%

Ratio of largest to second:  352%


U.S.-U.K. Departures Shares
	June 2001: British Airways 31.1%

        American 19.1%

        United 13.2%

	Post-Merger:  American/British Airways 50.1%


  United 13.2%

Ratio of largest to second:  380%


Thus, American and British Airways will be able to leverage their unchallengeable dominance at London Heathrow and Gatwick and their overall U.S.-U.K. dominance to enhance that dominance even further.

E. American/British Airways Seeks to Consolidate Airlines in Europe and the U.S. to Eliminate U.S.-Europe and Domestic Competition As Well

With the British Airways CEO now saying “only three European carriers could survive as global players in the long term,” creating a far different picture of European competition “in the wake of the September 11 terrorist attacks” and confirming recent discussions about cooperation with KLM,
 their combined objective of eliminating other competitors becomes even clearer.  If  consolidation is indeed the end result of the September 11 aftermath, the very worst kind of consolidation would begin with the world’s most anticompetitive alliance: American/British Airways.  If American and British Airways were allowed to combine, more vulnerable airlines would be forced to cut more flights, discontinue service on more routes, furlough even more employees and risk elimination.  Moreover, if a combination as anticompetitive as American/British Airways were approved, the precedent would be set for other harmful airline consolidation.

Although the most obvious harmful impact of an American/British Airways combination would injure passengers and other airlines operating on U.S.-London routes, anticompetitive impacts would also occur on other U.S.-Europe routes and on intra-European routes.  U.S.-U.K. routes are so much larger than other U.S.-Europe routes that competition on U.S.-U.K. routes inevitably impacts competition on other U.S.-Europe routes.  In 2000, the U.S.-U.K. percentage of total U.S.-Europe passengers alone (36%) was equal to the U.S.-Europe percentages in the next three largest U.S.-Europe country-pairs (Germany (15%), France (12%) and the Netherlands (9%)) combined.  (Exhibit CO‑2)  As a result of these high traffic levels, 28 U.S. gateways receive nonstop U.K. service, more than any other European country.  (Exhibit CO‑3)  U.S.-U.K. departures are more than double the U.S. departures in any other European country (Exhibit CO‑4), and London alone accounts for 90% of the U.S.-U.K. departures (Exhibit CO‑6).  Moreover, given London’s proximity to the U.S., its common language with the U.S. and the large number of U.S. gateways served, London has been the preferred gateway for U.S. passengers taking one-stop flights between the U.S. and points on the European continent.  At the same time, London is equally important for intra-European carriers because of its importance as a business center.  Thus, London Heathrow is a critical spoke point for every major European airline that seeks to cater to business passengers.  And each of those airlines today competes with British Airways between its primary hub and London Heathrow.

The combination of American and British Airways at London Heathrow and other European points will not only enhance their dominance at London Heathrow but also enhance their ability to discipline competitors on U.S.-Europe routes.  Given their combined presence at both ends of critical U.S.-Europe routes, the combination of two of the world’s largest frequent-flyer programs, their overwhelming presence in CRS systems, their worldwide corporate and travel agent programs leveraged by their access at the critical London Heathrow and Gatwick airports, their large size overall and their worldwide network of alliances, American/British Airways would have substantial market power on U.S.-Europe routes and other routes, and American’s growing market power in the U.S. would be further enhanced.  As American’s former Chairman and CEO, Robert Crandall, explained in 1998, “British Airways has a major presence in many nations in Europe.  It is the second largest carrier in Germany in terms of enplanements. . . .”  (Crandall Testimony at 11)  At the same time, American and British Airways would be free to transfer London Heathrow flights between intra-European routes and U.S. routes to discipline competitors both within Europe and on transatlantic routes.  No other competitors would have the resources at London Heathrow to do so.

IV. DEVELOPMENTS SINCE 1996 HAVE MADE AN AMERICAN/ BRITISH AIRWAYS ALLIANCE EVEN MORE HARMFUL TO COMPETITION

[CONFIDENTIAL]

Although American and British Airways claim they need an antitrust-immunized alliance to compete with the Star and Skyteam alliances, American and British Airways on their own compete effectively with those alliances, and the severe anticompetitive impact of an immunized American/British Airways alliance on U.S.-London routes is made even worse by the potential replacement of an independent bmi with a larger Star Alliance.

The growth of other alliances on U.S.-Europe routes relative to the growth of British Airways at London Heathrow is primarily a function of the constraints at London Heathrow, not the strength of the other alliances.  Had the U.K. expanded London Heathrow as France has expanded Paris Charles de Gaulle, London Heathrow would also be experiencing growth as a hub.  At the same time facilities and competition have been growing at hubs in continental Europe, British Airways has been reducing its capacity at London Heathrow to focus on lucrative point-to-point traffic and eliminate less-lucrative connecting traffic.  Given the dominance by British Airways of slots and facilities at London Heathrow, this objective has been readily achieved.  As a result, fewer passengers are using London Heathrow as a connecting point, and traffic growth before September 11 was inhibited by the British Airways capacity reductions.  The American/British Airways combination is about expanding British Airways’ dominance of time-sensitive travelers on U.S.-London Heathrow routes, not about enhancing connectivity.

Other changes since 1996 demonstrate that the American/British Airways alliance has even greater potential for harm.  American has grown from the second-largest U.S. airline to the world’s largest airline and added another U.S. hub for London service (St. Louis) to its portfolio.  British Airways has gained strength from its program to focus on point-to-point high yield traffic at London Heathrow, reduce its presence (but not its slots or facilities) at London Gatwick and de-hub its London operations.

Although American and British Airways seek to make much of bmi’s accession to the Star Alliance, the result of that development is simply a dimming of the prospects for vigorous competition at London Heathrow.  Although bmi was a price leader as an independent airline, it is now becoming a high-price “service” leader rather than a price leader, and the only impact of adding bmi to the Star Alliance will be a slight enhancement of United’s ability to connect traffic to bmi at London Heathrow.  But that will affect only the traffic British Airways now eschews:  U.S.-Europe connecting traffic.

In 1996, it seemed unlikely that slots and facilities at London Heathrow could become even harder to secure.  But virtually no expansion has occurred at London Heathrow, almost no new entry has taken place and British Airways and Virgin Atlantic have exhausted the market for slots available for “synthetic trades.” Thus, slots and facilities in 2001 are even harder to secure than they were in 1996.  As BAA, the operator of London Heathrow, has said:  

“…it is not possible to increase Heathrow’s runway capacity by more than a minimal amount without changing the operating protocols.  And, until Heathrow’s Terminal 5 is approved, built and opened, there is relatively little that can be done to relieve the aircraft parking and terminal capacity constraints…BAA currently believes that the earliest opening date for the first phase of Terminal 5 is Autumn 2007.”

The tragic events of September 11 have thrown the entire airline industry into turmoil.  The aftermath of those events is unprecedented, and plans made on the basis of forecasts developed prior to September 11 now rest on very weak foundations.  Airlines throughout the world have reduced their schedules because traffic demand, particularly on international and U.S. routes, has fallen precipitously.  Most airlines are withdrawing services from international routes on which they operate multiple frequencies and can afford to reduce capacity while continuing to accommodate the reduced number of passengers traveling and other routes on which their traffic and revenue performances have been their weakest.  As a result, the largest network carriers are watching their smaller competitors reduce their services on key routes and entrenching their own positions at key hubs while dropping marginal routes and hubs.  The one thing clear so far is that, given the current financial uncertainties, entering routes served by entrenched incumbents such as American and British Airways – always a risky venture – will now be even more difficult.  Worse still, the combination of American and British Airways could now spell doom – or at least more service reductions and furloughs – for competitors.

American and British Airways have claimed they require antitrust immunity to compete with the United/Lufthansa Star Alliance, but United’s former CEO, facing “the largest loss of any U.S. airline and the largest in UAL’s history,” said, “Clearly, this bleeding has to be stopped – and soon ‑ or United will perish sometime next year.”
  At the same time, the British Airways CEO is now saying “only three European carriers could survive as global players in the long term,” creating a far different picture of European competition “in the wake of the September 11 terrorist attacks,” and confirming recent discussions about cooperation with KLM, a Northwest alliance partner.
  If so, the entire competitive landscape surrounding the American/British Airways alliance has changed, and the impact of a three-airline Europe must be evaluated in considering the potential for even greater dominance and loss of competition.  In such circumstances, it is particularly important to ensure that the least-anticompetitive combinations of airlines occur, rather than the most-anticompetitive combination – American and British Airways.

Some airlines (such as City Bird in Belgium and Midway in the U.S.) have ceased operations entirely, while others are seeking to rise from their own ashes.  Their success or failure will depend not only on their own managerial abilities but also on external events no one can control, such as the impact of the war on terrorism and terrorist responses to it.  Moreover, the longer-term impact of increased security, longer lines at airports, the war on terrorism and responses to it, and the current downdraft in the U.S., U.K. and European economies cannot be foretold.

Given service reductions, the weakening of airlines around the world and the potential for even further disruption, this is no time to be enhancing forever the market power of the world’s two most powerful airlines.

V. THE OPEN SKIES/CLOSED-AIRPORTS AGREEMENT BEING NEGOTIATED WITH THE U.K. WOULD FACILITATE THE AMERICAN/BRITISH AIRWAYS DOMINANCE AT LONDON HEATHROW AND GATWICK

Although the U.S. intends to negotiate an “open skies” agreement with the U.K., Continental understands that the agreement being negotiated will provide no assurances whatsoever that Continental or other U.S. airlines will actually be able to secure competitive slots and facilities at London Heathrow or additional competitive slots and facilities at London Gatwick.  Any such agreement would be a cruel hoax. The skies over the U.K. are already sufficiently open that U.S. airlines are able today to provide service freely between the U.S. and any point in the U.K. except London’s Heathrow and Gatwick airports.  The only benefit to U.S.-U.K. passengers from an “open skies” agreement would be opening London Heathrow and Gatwick to extensive competition.  Instead of achieving that goal, however, the open skies/closed-airports agreement being negotiated would simply facilitate the American/British Airways plan to eliminate effective U.S.-London competition.  No open skies/closed-airports agreement between the U.S. and the U.K. can justify approval of an American/British Airways combination.  In 1998, the Department’s then Assistant Secretary committed the Department to the following high standard: antitrust immunity “can only be provided where there are no significant restrictions on the ability of other airlines to enter the markets served by the alliance partners and to respond freely to their initiatives.”
  Without wide open access to competitive slots and facilities at both London Heathrow and London Gatwick for U.S. carriers such as Continental, this standard cannot be met by the American/British Airways proposal.
A. Slots And Facilities At London Heathrow Are So Constrained That Competitors to American/British Airways Cannot Offset The Anticompetitive Harm Caused By The Alliance

Competitive slots are severely constrained at London Heathrow and also constrained at London Gatwick. [CONFIDENTIAL]  New entrants typically cannot obtain competitive slot pairs at these airports because “[a]n airline that has historically operated a given slot during a given season is entitled to retain that slot in the next equivalent season.”
 [CONFIDENTIAL]  As ACL, the coordinator of London Heathrow and Gatwick airports, said as recently as this month, “the opportunities to accommodate new entrant US carriers from the allocation of pool slots in the first two seasons are extremely limited . . . there is a general unwillingness on the part of incumbent Heathrow carriers to divest of slots and the market is illiquid.”
  A careful reading of the BAA and ACL responses to the Department’s questions makes it perfectly clear that there will be no new runway at London Heathrow, that new facilities for anyone but British Airways and its partners will not be built and that there would be substantial facility problems for new entrants at London Heathrow.

BAA, responding to the U.K. Government’s “The Future of Aviation” Consultation Document, stated:

“Air Transport demand has been constrained by capacity for many years and will almost certainly continue to be constrained at peak times.  Slots at Heathrow and Gatwick are significantly oversubscribed so there is already consideration unfulfilled demand.”

ACL agrees, and told the Department:

“In ACL’s professional judgment the opportunities to accommodate new entrant U.S. carriers from the allocation of pool slots in the first two seasons are extremely limited.  It may be possible to accommodate up to one daily service…with arrivals in the late evening and departures mid-afternoon the next day.”

Although it is clear that no slots are now available, the owner and operator of London Heathrow and Gatwick airports, BAA, says “the tragic events of September 11th make an analysis of the existing situation, and forecasts of the future situation, more difficult.  BAA believes it is too early to draw any clear conclusions about the existing and future situation except that a number of airlines will reduce their flying programmes in the months to come.”
  Moreover, BAA says “it is too early to make any commentary on the implications of these events on passenger numbers, airport capacities, airport investment programmes or airline strategies.”
  What is clear for the moment, however, is that the European Commission has recommended that carriers be permitted to retain their grandfathered winter 2001-2002 slots even if they do not use them.
  London Heathrow slots are heavily concentrated with British Airways, which limits options for hopeful new entrants such as Continental.  British Airways used 3,498 London Heathrow slots in Summer 2001.
  In sharp contrast, for example, Virgin Atlantic used 196 London Heathrow slots in the same time period. [CONFIDENTIAL]  The dominance of British Airways at London Heathrow is so extensive virtually no new entrants have gained access to London Heathrow since 1997, when American and British Airways first applied for antitrust immunity. [CONFIDENTIAL]  While new entrants have been able to institute new flights at other European hub airports, London Heathrow has remained closed.

[CONFIDENTIAL]

Non-incumbent U.S. airlines such as Continental cannot secure competitively-viable London Heathrow slots or facilities from their European alliance partners as American and British Airways have suggested. [CONFIDENTIAL]  No airlines except British Airways and bmi have sufficient slots at London Heathrow to give to alliance partners, and their partners already operate their own London Heathrow flights and have sufficient slots.  U.S. airlines starting service at London Heathrow would need more than half of the slots of their European partners, which these European airlines cannot afford to relinquish.  Airlines such as Air France, the largest carrier at London Heathrow not aligned with American or United, have less than 3% of London Heathrow slots each.  European airlines have no economic incentive to transfer slots to U.S. airlines (even alliance partners) for transatlantic service, as London Heathrow slots are equally scarce for them. [CONFIDENTIAL]

Just as London Heathrow is critical to the route network of U.S. carriers, the airport is a critical destination for European carriers which operate networks at their respective hubs.  London Heathrow is typically the largest international market for European airlines, and it is a critical spoke to every hub city and airline network in Europe.  Moreover, substituting intercontinental widebody aircraft for narrowbody aircraft may be impossible because of facility constraints.  European airlines would simply reduce competition against British Airways and hamper their own networks by reducing service at the most critical spoke point in all of Europe by giving up slots.  Even if European partners could provide slots to U.S. airlines, Continental and US Airways lack European partners and could not secure slots this way.  Slot trading and leasing are prohibited by the European Commission’s regulations, and “synthetic exchanges” of slots could be prohibited if the European Commission adopts new proposed slot regulations. [CONFIDENTIAL]

BAA and ACL estimate that the slot pool has expanded by less than 1% in the past few seasons and the times at which expansion has occurred would have been unsuitable for transatlantic service.  

Even if they were legal, slot trading and bidding could be corrupted against new entrants. [CONFIDENTIAL]

If American and British Airways are correct that sufficient slots are readily available to competitors at London Heathrow and Gatwick to introduce flights, they should not object to conditions on their proposed alliance requiring divestiture of all the American/British Airways slots at London Heathrow since they could then secure sufficient London Heathrow and Gatwick slots to compete effectively with new entrants such as Continental.

Awarding slots without airport facilities at congested airports such as London Heathrow and Gatwick would be meaningless.  Terminal space, ticket counters, back offices, baggage facilities and service offices, transfer desks, and airport lounges, piers, office space, and storage areas in prime locations have become critical factors in airline competition, and airlines seeking to compete with American/British Airways must have competitive facilities or their effectiveness on London routes would be nil.  Without the lounge, shower and other facilities sought by business travelers, would-be competitors would be unable to attract the high-yield passengers essential to economic viability on U.S.-London routes.

Even if London Heathrow and London Gatwick were able to accommodate additional airlines during peak periods for transatlantic flights (which they cannot), there is no way to ensure the availability of facilities competitive with those of American or British Airways (much less both combined).  Demand for the larger stands required to accommodate transatlantic aircraft already exceeds supply in peak periods and demand has been growing rapidly even without an open-skies agreement, and new entrants are likely to be stuck with remote stands, bussing passengers, and shifting gate areas if they can get access at all.

The primary advantage held by the proposed American/British Airways alliance would be the schedule frequency it would be able to offer in major markets and its ability to expand London Heathrow and Gatwick service at additional U.S. gateways under an open-skies/closed-airports U.S.-U.K. agreement.  Thus, American and British Airways would be the primary beneficiaries of U.S.-U.K. open skies because they could leverage domination of slots and facilities at London airports to close the skies for others while expanding service themselves.  The fundamental problem for potential competitors such as Continental in this unique competitive environment is no U.S.-U.K. agreement is even contemplated to allow airlines to fly between the U.S. and London Heathrow and Gatwick when and where they want and to set fares in response to market forces, as genuine open-skies agreements require.  If new entrants cannot respond to dominant market forces driven by American and British Airways, a so-called open-skies agreement would simply repeat the mistakes of the Bermuda II regime, giving British Airways a clear and compelling competitive advantage on virtually all U.S.-U.K. routes that would perpetuate the Bermuda II agreement under a different name.  For this reason, any benefits claimed for a U.S.-U.K. open-skies/closed-airports agreement would prove illusory because airlines other than American and British Airways would not be able to operate all the London Heathrow and Gatwick flights they want at the U.S. gateways they want to serve and to add flights as traffic demand and the competitive situation warrants.

B. American/British Airways Will Maintain A Frequency Advantage Which Will Enhance Their Dominance

Given the importance of frequency in attracting airline passengers, the only hope for other airlines to compete effectively is the ability to match American and British Airways frequency-for-frequency as traffic requires.  Obviously, under a true open-skies agreement, other airlines would be able to operate competitive schedule patterns where they are strong enough to compete effectively by combining flow traffic with local traffic.  This dynamic level of competition is the underlying assumption of open-skies principles, which will never exist on U.S.-U.K. routes under an open-skies/closed-airports agreement.

As the European Commission found, citing American’s former Chairman:

The absence of available slots is compounded by the saturation of airport infrastructures at Heathrow.  Airlines need check-in desks, boarding areas, and parking areas for their aircraft.  Investments are being carried out to increase capacity, but there are difficulties at present, and these will continue when the investments are complete48.  The possible construction of a new terminal 5 at Heathrow would increase capacity, but its opening is not envisaged before 2003.  (Now 2007, assuming what is by no means certain, that Terminal 5 is ever approved.)

By combining the resources and infrastructures they have at airports, BA and AA will considerably broaden their scope for action on the relevant markets, whereas competitors will be hampered by the lack of capacity.  This phenomenon is especially important in the case of the services relevant here, for two reasons in particular.

First, it is important to airlines to be able to offer a high number of frequencies in order to attract passengers, and especially time-sensitive passengers.  R.L. Crandall, Chairman of AA, writes as follows49:

“The influence of even a small difference in departure time on customer buying behaviour creates a powerful incentive for carriers to increase frequency, even when there are plenty of seats available on existing flights.

Moreover, when one carrier enjoys a frequency advantage over another, on a particular route, the competitive value of that advantage is more than proportional.  For example, if Carrier A has six daily flights between two points, while Carrier B has only three, the relative strength of Carrier A versus Carrier B is greater than two to one.  The reason for this is that Carrier A’s customers – in addition to having two times as many chances to match a flight to their needs – will perceive the more frequent service as offering them more flexibility to change their plans at the last minute.”

Second, airlines are operating more and more of their services as part of networks.  Having numerous slots available enables them to increase the number of links they serve and thus to enlarge the network; this confers an exponential advantage, because the addition of further services minimizes cost.

______________________

48
Source:  BAA plc.

49
The Unique US Airlines Industry Handbook of Airline Economics, Section I.

See “Proposed Alliance Between British Airways PLC and American Airlines, Inc., Draft Commission Proposal Dated July 8, 1998” (“EC Decision” hereafter). 
This problem is nowhere better exemplified than at the New York/Newark gateway, the world’s largest intercontinental route, where American and British Airways would be able to operate a shuttle between New York/Newark and London Heathrow at JFK, and, if they choose to do so, at Newark International as well.  If Continental were able to secure competitive slots and facilities at London Heathrow to operate six daily roundtrips between New York/Newark and London Heathrow via Continental’s Newark International hub, it would have a chance of competing effectively with American and British Airways operating separately.  If American and British Airways combine, however, they could very effectively discipline Continental for becoming a serious competitor.

C. Competitive Access At London Heathrow Is Critical, But American/British Airways Would Control Heathrow
For all international airlines, the ability to introduce and maintain effective levels of competition at London Heathrow is essential.  London Heathrow is unique, as American and British Airways agree.  Competitive London Heathrow slots and facilities are absolutely essential to competition with American and British Airways.  London Heathrow is clearly the prime airport for U.S.-U.K. travelers, and business travelers have been willing to pay the premium already demanded by American and British Airways for service at Heathrow.  Indeed, nearly 300,000 passengers on U.S. airlines chose connecting service at Heathrow over nonstop service at Gatwick last year, despite passengers’ distaste for connecting flights, and Heathrow generates average fare premiums of 31% over Gatwick.  After eliminating any possibility of competition between themselves, American and British Airways will have complete pricing freedom at London Heathrow unless new entrants can match American and British Airways frequencies and operating flexibility at London Heathrow.

Given their competitive muscle and an open skies/closed-airports agreement, American and British Airways would be able to operate a shuttle service between JFK and London Heathrow using their existing slots at London Heathrow and to institute a similar shuttle at Newark International and other airports like Chicago and Los Angeles.  If Continental had the temerity to mount a competitive battle for traffic between New York/Newark and London Heathrow, American and British Airways could respond to discipline Continental, using their far greater resources, flooding Continental’s primary route with frequencies, capacity and low fares.
  Continental could not respond without additional competitive slots and facilities at London Heathrow, but no such slots and facilities would be available to it.  Although Continental is the only airline with a true hub in the New York/Newark region and the only potentially-viable competitor of significance to American and British Airways on the New York/Newark-London Heathrow route, Continental would be unable to mount an effective competitive campaign on the route.  If Continental could not, then no other airline could either.  Sealing the fate of the world’s largest intercontinental market by awarding a virtually-exclusive franchise to American and British Airways would impact competition worldwide and deprive New York/Newark-London passengers of a competitive marketplace.

These factors explain why proposals to insert competition into U.S.-London routes where American and British Airways will combine simply will not work so long as London Heathrow is not sufficiently open to permit airlines such as Continental to operate as many flights as they require at prime times using prime facilities.

With 60% of the total U.S.-London Heathrow departures and service on monopoly routes which could be reduced to eliminate duplication and capacity, American and British Airways would be free to repeat the New York/Newark scenario throughout the country.  At Houston, for example, if Continental had sufficient slots and facilities, which seems unlikely, and expanded service by adding an additional daily B‑777 flight, American and British Airways could exploit their advantages at London Heathrow by adding three daily Houston-London flights and flooding Continental’s prime route.  Continental could respond neither by adding flights at Houston nor by entering the Dallas/Ft. Worth-London route because of constraints at London Heathrow (and London Gatwick).  Moreover, American and British Airways already have far more U.S.-London gateways than any other airline and so many more London Heathrow slots than the nearest competitor that they could expand to other gateways or offer far more services on existing gateways whenever a competitor seeks to institute new service.

To ensure effective competition, airlines other than American and British Airways must be able to operate unrestricted London Heathrow frequencies at their hubs.  Continental should be free to serve Heathrow at each of its hubs with whatever frequencies the market justifies.  In particular, Continental must be able to operate London Heathrow frequencies in response to American/British Airways moves.  For instance, if American/British Airways operates three daily London Heathrow flights at Dallas/Ft. Worth, Continental must be able to increase its service to meet market demand and competitive conditions.  Similarly, if American/British Airways moves Dallas/Ft. Worth flights to London Heathrow but leaves its Houston flights at London Gatwick, Continental must be able to compete by switching its own flights to London Heathrow.  If Continental’s competition with American/British Airways is sufficiently effective that American/British Airways “punish” Continental by swamping it with new frequencies at Houston, New York/Newark or Cleveland, Continental must be able to respond with additional frequencies of its own.

Given the extraordinary importance of the New York/Newark gateway, Continental must have the ability to match the American/British Airways frequencies at Newark International Airport and JFK International Airport to offer varied times of departure, particularly for business travelers, and maximize the connecting opportunities it can offer at Newark International Airport.  Moreover, Continental must be able to match increases in American/British Airways frequencies at New York/Newark and have the freedom to expand Continental’s frequencies beyond those operated by American/British Airways if the demand for Continental’s local and connecting service at Newark justifies an increase.

Any constraint on what frequencies airlines attempting to compete with American/British Airways at Heathrow and Gatwick can operate will hinder the competitors’ ability to compete with American/British Airways since American/British Airways would have more transatlantic flights, more slots, more flexibility to add transatlantic flights, prime airport facilities, bigger frequent flyer programs at key gateways and throughout the U.K. and the worldwide scope which gives their combine an edge in marketing to major corporations and travel agents.  

D. The Merger Should Be Disapproved; If It Is Not, Conditions Previously Proposed Are Woefully Insufficient

If regulatory authorities decide to impose conditions on the proposed American/British Airways alliance rather than disapproving it outright, the conditions must include numerous transfers of competitively-timed slots that would allow airlines other than American and British Airways to operate as many flights between London Heathrow and Gatwick and their U.S. gateways as they want to compete effectively.  No conditions proposed by any regulatory body thus far have even approached this goal.

The European Commission recommended transfer of only 267 weekly slots, the U.K. Office of Fair Trading recommended transfer of only 210 slots and the U.S. Department of Justice recommended a minimum transfer of only 336 slots, while U.S. airlines alone explicitly requested a minimum of 462 weekly London Heathrow slots for their initial service patterns and all airlines, according to American and British Airways, requested over 600 weekly slots at London Heathrow.  In the true open-skies marketplace, however, airline customers, not regulators, would determine the viability of these additional flights.  Because of the severe constraints on new entry at London Heathrow and Gatwick airports, these customers will never have the opportunity to determine the optimum sustainable levels of service between London Heathrow and Gatwick and the United States.

VI. CONTINENTAL WOULD REQUIRE  COMPETITIVE FACILITIES AND 140 COMPETITIVE WEEKLY LONDON HEATHROW SLOTS AS WELL AS CONTINUED ACCESS AT LONDON GATWICK TO COMPETE WITH AMERICAN AND BRITISH AIRWAYS SEPARATELY, AND MANY MORE COMPETITIVE SLOTS AND FACILITIES TO COMPETE WITH A COMBINED AMERICAN/BRITISH AIRWAYS

The proposed American/British Airways alliance should be disapproved.  However, if it is not, Continental must have sufficient flights operated on a competitive schedule with sufficient slots and facilities to enable Continental to provide and maintain even minimal competition before a combined American/British Airways operation is launched.  If American and British Airways are allowed to combine in a virtual transatlantic merger, any U.S.-U.K. open-skies agreement would be meaningless if hopeful new entrants at London Heathrow such as Continental are not guaranteed enough slots to implement competitive schedules between their primary U.S. hubs and London Heathrow and expand them as needed to meet market demand and competition, or if non-incumbent airlines were required to pay for slots.  Under these circumstances, American and British Airways should be required to divest enough competitively-viable slots permanently and without compensation to new entrants at London Heathrow such as Continental to allow them to institute fully-competitive service between their U.S. hub gateways and London Heathrow.  American and British Airways should be required to divest these slots in full no later than the approval date of their proposed alliance.  The enormous profits the proposed alliance would produce for American and British Airways will enable them to recoup the value of these divested slots, the original value of which was given to them as a gift under Bermuda II.  Moreover, adequate facilities such as gates, ticket counters, back offices, baggage facilities and service offices, transfer desks, and airport lounges, piers, office space, and storage areas in prime locations  must be relinquished by American and British Airways or otherwise provided to new entrants at London Heathrow such as Continental.

American and British Airways should not decide which slots and facilities they will divest to new entrants.  American and British Airways would divest only the least desirable slots and facilities to competitors, which would prevent new entrants such as Continental from mounting even minimum effective competition with the American/British Airways combine.  Just as a fox should not guard a hen house, American and British Airways should not be the guardians of slots and facilities for new entrants at London Heathrow.  Continental and other U.S. new entrants at London Heathrow will need fair and impartial procedures to secure and transfer competitive slots and facilities.

A. Continental Requires Competitive Slots And Facilities To Operate Six Daily Roundtrip New York/Newark-London Heathrow Flights

American and British Airways so dominate service between U.S. and U.K. gateways that Continental must be able to offer at least six daily nonstop roundtrip flights of its own between its New York/Newark hub and London Heathrow.  If American/British Airways combine, Continental would need additional slots and facilities.

As of June 2001, American and British Airways controlled over 61% of the seats between JFK International Airport and London and nearly 52% of the seats between Newark International Airport and London, the U.S.-U.K. route with the most traffic and greatest proportion of high-yield business passengers.  For this reason, this route must be protected at all costs against the anticompetitive effects of the proposed American/British Airways alliance.  Continental flights between New York/Newark and London Heathrow would best ameliorate – to the extent possible – the anticompetitive effects of the proposed American/British Airways alliance on New York/Newark-London Heathrow routes.

Continental’s major hub at Newark International Airport is the only airline hub in the New York/Newark region and rapidly becoming the preferred gateway in the New York/Newark area for international traffic.  Thus, Continental is uniquely situated to sustain New York/Newark flights through its ability to combine local traffic with flow traffic from points throughout the U.S. served through its Newark International Airport hub.  Because Newark International Airport is crucial to providing minimum essential competition between the U.S. and London Heathrow, an adequate number of Heathrow slots should be transferred to Continental for New York/Newark-London routes to enable Continental to provide its proposed New York/Newark-London Heathrow service.

With six daily Heathrow flights of its own at Newark International Airport, Continental could meet the challenge of competing with American and British Airways.  If American and British Airways are combined, however, Continental must have access to additional slots at London Heathrow to meet market demand and competition.  A combined American and British Airways could discipline Continental for becoming a serious competitor at New York/Newark by scheduling hourly shuttles at Newark International and flooding the route with inexpensive business and leisure seats.  Continental, for its part, would have no way to respond.

Continental flights at Newark International Airport would serve the same New York/Newark-London Heathrow market served through JFK International Airport, as American and British Airways agree.
  (See Exhibit JA‑8, Table 1, Docket OST‑01‑10387)  Newark International Airport is closer to Manhattan business districts than JFK International Airport, and rail service has been inaugurated linking Manhattan with its hub at Newark International Airport.  Newark International Airport lacks the history of multiple, daily nonstop flights serving London Heathrow, but American, British Airways, United and Virgin Atlantic already use Newark International Airport for London Heathrow service.  Newark International Airport has already been attracting more and more international traffic as Continental has developed its Newark International Airport hub, and London Heathrow service there has been expanding.  With a strong traffic base in northern New Jersey demanding additional London Heathrow service, the flow traffic provided by Continental’s hub at Newark International Airport and excellent rail service to Manhattan, Continental’s Newark International Airport service can be fully competitive with JFK service.  

Although London Heathrow is clearly preferred by time-sensitive London passengers, no such preference exists for JFK.  In fact, most time sensitive New York/Newark passengers prefer either LaGuardia or Newark International for their domestic flights.  Given JFK’s greater travel time from Manhattan and Newark International’s convenient rail service and more convenient facilities, it is no wonder that slots are readily available at JFK and that slot controls there are being phased out as part of an effort to encourage additional flights at JFK.  Unlike London Heathrow, where slots and facilities are unavailable to new entrants, JFK is open, and both American and Delta are building new terminals at JFK for their own operations.  If time-sensitive business travelers had anything like the same preference for JFK they have for London Heathrow, slots and facilities would not be readily available at JFK and Congress would not be legislating programs to expand the number of flights operated at JFK.  Continental must be able to increase its New York/Newark services if American and British Airways do so.  Additional slots and facilities must continue to become available at London Heathrow so a modicum of competition could be maintained at New York/Newark and other cities.

B. Continental Also Requires Competitive Slots And Facilities For Houston And Cleveland-London Heathrow Service

In addition to Continental’s ability to compete for New York/Newark-London traffic if it obtains the slots and facilities to do so at London Heathrow, Continental and Houston are the only significant potential competitors with American and British Airways and Dallas/Ft. Worth for flow traffic between London and points throughout the southwestern United States, one of the fastest-growing regions of the United States.  Moreover, in the State of Texas, American and British Airways could control 100% of the seats between London Heathrow and cities in Texas, including Houston and Dallas/Ft. Worth, if and when American and British Airways move Dallas/Ft. Worth services from London Gatwick to Heathrow.  Continental’s proposed Houston-London Heathrow flights would be the only significant competitor on Texas-London Heathrow routes with American and British Airways at Dallas/Ft. Worth.  Since a significant percentage of the traffic between Dallas/Ft. Worth and London is flow traffic, Continental’s ability to compete effectively at Houston is critical to competition in the southwest U.S. and will ensure American and British Airways will have to work to attract through passengers and shippers.  Thus, Continental must have the ability to operate at least three daily flights between Houston and London Heathrow to match the frequencies American and British Airways are positioned to offer at Dallas/Ft. Worth and Houston.  Moreover, should American and British Airways increase their frequencies at Dallas/Ft. Worth or if British Airways increases its frequencies at Houston, Continental would require additional slots and frequencies to respond effectively and to meet demand.

In addition, Cleveland-London Heathrow service by Continental would provide a new midwestern hub competing with Chicago, Cincinnati, Pittsburgh and Detroit for flow traffic.  Thus, one daily roundtrip must be available for Cleveland-London Heathrow service to add competition between hubs in the midwest and provide Cleveland with nonstop Europe service in its largest transatlantic market and the ability to connect at London Heathrow to other points throughout Europe.  If American and British Airways increase their frequencies between London Heathrow and midwest U.S. gateways such as Chicago, Pittsburgh and Detroit or either airline institutes nonstop Cleveland-London Heathrow flights, Continental must have additional frequencies and facilities to respond to American and British Airways.  Although Continental has suspended temporarily its Cleveland-London Gatwick service in the wake of the September 11 terrorist attacks, it hopes to restore that service as soon as international demand revives.  Since Cleveland-London Heathrow service would have far better odds for restoring economic viability sooner than Cleveland-London Gatwick service, access at London Heathrow could enhance Continental’s ability to re-introduce Cleveland-London service.

VII. ANY CONNECTIVITY BENEFITS FROM AN AMERICAN/BRITISH AIRWAYS ALLIANCE COULD BE SECURED BY FAR LESS ANTICOMPETITIVE MEANS.

American claims it needs antitrust immunity and blanket codeshare authority with British Airways to compete with other alliances, but the proposed American/British Airways alliance will not result in meaningful network benefits for American.  The proposed American/British Airways alliance is intended to eliminate point-to-point U.S.-U.K. competition and reduce U.S.-Europe competition, not enhance network options for American passengers and shippers already served by existing blanket codeshare arrangements with antitrust immunity.

Even if American and British Airways could provide network benefits from their alliance, these benefits are not unique to their alliance and could be secured by far less anticompetitive means.  In every instance, alliances between an airline with a relatively small presence between the two countries and the primary foreign airline serving that route would expand connectivity, strengthen the smaller airline and provide additional competition rather than eliminating what competition already exists between the two primary airlines on the country-to-country routes.  Thus, all the benefits of competition can be achieved without the pernicious anticompetitive effects of combining the two primary airlines offering service between the two countries.  Although such anticompetitive effects can be serious on any international routes, they are particularly critical on routes which serve as the predominant intercontinental bridges between regions of the world, as U.S.-London routes, and particularly the New York/Newark-London Heathrow routes, do.

British Airways could achieve connectivity benefits between the U.S. and the U.K. through an alliance with U.S. carriers not now serving London Heathrow to gain access to a domestic U.S. network beyond the geographically dispersed British Airways gateways in the continental United States.  British Airways is reportedly entering into an alliance with KLM soon
 and the CEO of British Airways has confirmed KLM is a possible merger partner since September 11 transformed the aviation industry.
  

[CONFIDENTIAL] 

American could expand its codeshare alliances with Aer Lingus, Iberia, Finnair, Iberia, LOT Polish, Sabena, Swissair and TAP Air Portugal to enhance transatlantic service options at other European gateways and increase intergateway competition within Europe without adversely affecting U.S.-U.K. competition in any way.  Instead of allowing the largest U.K. airline to join with the world’s largest airline to eliminate competition on U.S.-U.K. routes, American and British Airways should be disabused once and for all of their anticompetitive notions on both sides of the Atlantic so they can move forward to consider and implement procompetitive alliances serving the interests of passengers and shippers. [CONFIDENTIAL]

New pro-competitive alliances made possible by disapproval of the proposed American/British Airways alliance would not only benefit passengers and shippers and avoid the substantial harms of the proposed alliance between American and British Airways, they would also hasten U.S.-U.K. open skies and the potential for vigorous new competition and competitors on these routes.

VIII. PREVIOUS DECISIONS CORRECTLY IDENTIFIED COMPETITIVE HARMS FROM AN AMERICAN/BRITISH AIRWAYS COMBINATION BUT CONCLUDED ERRONEOUSLY THAT CONDITIONS THEY PROPOSED COULD CURE THEM

When the Department of Justice, the U.K. Office of Fair Trading and the European Commission Competition Directorate-General last considered a combination of American and British Airways, they found that the combination would be unlawful in the absence of corrective measures.

Thus, the Department of Justice, the U.K. Office of Fair Trading and the European Commission found that two distinct classes of passengers (time-sensitive passengers paying higher fares and non-time-sensitive passengers paying lower fares) constituted separate markets which had differing characteristics and required different analyses.  The Commission recognized that direct (i.e., nonstop) flights constituted a separate market from indirect (one-stop and connecting) flights for time-sensitive passengers,
 and that time-sensitive passengers would not switch to connecting flights to secure lower fares.  (EC Decision at paragraphs 74‑75, DOJ Comments at 6, 8‑13)  The Department of Justice found that “time sensitive business travelers overwhelmingly prefer Heathrow to Gatwick” and that 

service to Heathrow is a relevant market.  (DOJ Comments at 8)  The European Commission also noted that business travelers far prefer London Heathrow to other airports and that London’s “geographic location as Europe’s most westerly major transatlantic gateway also limits severely the scope for indirect travel over other European gateways as this would involve backtracking.”  (EC Decision at paragraphs 84-86 and 101)  As a result, the Commission found that British Airways has been able to charge significant premiums for London Heathrow service compared to its own services between the U.S. and points in continental Europe via London (EC Decision at paragraphs 88-99), and airlines with hubs in continental Europe carry only miniscule amounts of U.S.-London non-time-sensitive traffic.  (EC Decision at paragraphs 105-112)  Both the European Commission and the U.K. Office of Fair Trading recognized that there would be a significant loss of competition on London Heathrow routes and a loss of potential competition on other U.S.-U.K. markets for price sensitive passengers.  (OFT Decision, paragraph 8)

The Department of Justice, the European Commission and the U.K. Office of Fair Trading also recognized that the primary barrier to entry under an open skies agreement would be the lack of competitive slots and facilities at London Heathrow.  (DOJ Comments at 18‑26, Commission Decision at paragraphs 163‑166 and 169, OFT Decision at paragraph 10)  In addition, they recognized that the high number of American/British Airways frequencies on certain U.S.-London Heathrow routes, their hubs and vast networks, their frequent flyer programs and their CRS displays also created barriers to entry.  (DOJ Comments at 27‑32, Commission Decision at paragraphs 131‑162 and 178‑195, OFT Decision at paragraph 10)

Although all three agencies recognized that barriers to entry at London Heathrow would preclude other airlines from competing with a combined American/British Airways on their hub-to-hub routes, the Commission attempted to “fix” the problem by introducing mechanisms which were intended to allow new entry on such routes.  Such mechanisms have never worked, and there is no realistic cure for the anticompetitive ills resulting from the combination of American and British Airways.  Indeed, there is no realistic possibility of sustained entry on nonstop hub-to-hub American/British Airways U.S.-London routes.

As the European Commission itself found, the network benefits accruing to a combined American/British Airways at London Heathrow and other hubs, coupled with their overall strength on U.S.-London Heathrow routes, made them an indomitable force.  As the Commission said, “once an airline or alliance of airlines has increased the number of its business passengers by increasing the number of routes it serves, it becomes very difficult for other airlines to compete.  If a competitor attacks on one route, the alliance will find it easier to lower its fares, using the revenue it earns from the operation of a large network” while “this is not a possibility open to other airlines.”  (EC Decision at paragraph 159)  If, as American’s then-Chairman said, American could be driven off of Germany routes served at American’s Chicago and Miami hubs by a United/Lufthansa alliance (EC Decision at paragraph 160), how much easier will it be for American to drive other airlines off of U.S.-London routes?  

With their large cache of slots and ample facilities at London Heathrow (EC Decision at paragraph 163-166 and 169), a combined American/British Airways certainly plan to drive other carriers out of London Heathrow routes.  Leveraging their high revenues from business travelers and their slots and facilities, American and British Airways would be able to discipline upstart carriers such as Continental by expanding their capacity and reducing their fares on Continental routes if Continental dares to challenge the American/British Airways dominance on any U.S.-London route.

IX. FURTHER PROCEEDINGS WILL BE REQUIRED TO EVALUATE THE AMERICAN/BRITISH AIRWAYS ALLIANCE

No less than survival of the U.S.-London routes of Continental and other airlines is at stake in this proceeding.  The issues raised by the American/British Airways proposal are unprecedented and complex and were made even more difficult by the tragic events of September 11.  Continental and other interested parties should have the opportunity to participate in oral, evidentiary hearings before the Department to ensure the facts of the proposed alliance are available and fully examined and, if the American/British Airways proposal is approved (which it should not be), conditions are imposed to preserve the possibility of competition on U.S.-U.K. routes.  Before the Department reaches any decision in this proceeding, the record must be updated and missing information must be provided, and the combined impact of the American/British Airways and United/bmi proposals must be considered together.

X. CONCLUSION
The combination of American and British Airways is so anticompetitive it should be disapproved.  Although the primary adverse impact on consumers and competition will arise in the London Heathrow and Gatwick routes where American and British Airways have competed with one another, all U.S.-U.K. routes will adversely affected, and the adverse effects will spread to U.S.-Europe routes and the domestic U.S. market.  Clearly, this proposal is about the elimination of competition on U.S.-U.K. routes and expanding the partners’ dominance, not about extending carrier networks to new points.

Absent open skies and truly open airports, there is no “cure” for the anticompetitive ills infecting the American/British Airways combination.  To compete with American and British Airways operating separately under an open skies agreement, Continental would require 140  competitive weekly slots at London Heathrow and competitive facilities to provide any significant competition to American and British Airways.  If American and British Airways combine, Continental would require significant numbers of additional competitive slots and expanded competitive facilities at London Heathrow to harbor any hope of competing effectively against a combined American/British Airways and to meet market demand for Continental’s service.  Given the constraints at London Heathrow, however, even Continental’s modest requirements are unlikely to be met.

To the extent there are any connectivity and network benefits arising from a combination of American and British Airways, those benefits and more could be achieved by combinations between each of the applicants and other airlines which would raise none of the competition issues which are raised by combining American, the largest U.S. airline at London Heathrow and the world’s largest airline, with British Airways, the largest carrier at London Heathrow and the U.K.’s largest airline.  Thus, the proposed alliance does not satisfy any of the legal requirements for approval.

For the foregoing reasons, the extraordinarily anticompetitive American/British Airways de facto merger should be disapproved.
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�	Common names are used for airlines.


� 	Testimony of Charles A. Hunnicutt, Assistant Secretary of Transportation for Aviation and International Affairs, Before the Antitrust, Business Rights and Competition Subcommittee of the Senate Judiciary Committee, March 19, 1998, at 5)  See Orders 99�7�22 at 2, 98�3�31 at 4, and 97�9�4 at 24.


� 	Dallas/Ft. Worth-London Gatwick, Miami-London Heathrow, Boston-London Heathrow, New York (JFK)-London Heathrow, Chicago-London Heathrow, New York/Newark-London Heathrow, Los Angeles-London Heathrow.  (Exhibit CO�35)


� 	For a complete explication of the British Airways philosophy, see British Airways Investor Day Strategy Update, David Spurlock, Director of Strategy (date?)


� 	Significantly, British Airways will determine what schedules are flown between the U.K. and the U.S. while American will determine what schedules are flown between the remainder of Europe and the U.S., thereby allowing British Airways to determine the state of competition on all of the alliance’s London Heathrow routes and maximize its flexibility to discipline competitors and effectively ceding control of U.S.-U.K. routes to a U.K. carrier. [CONFIDENTIAL]


� 	See “BA Talking to KLM, Others About European Consolidation,” Aviation Daily, Article # 192424, October 23, 2001.


� 	Although bmi may introduce some U.S.-London Heathrow service to join British Airways and its Star Alliance partner, United, in concentrating on high-yield point-to-point traffic, the likelihood that bmi would become a significant competitor on routes such as Miami or New York and London Heathrow is exceedingly slim, given the dominance of American and British Airways and the limited presence of Star Alliance members at the U.S. gateways.  


� 	See “United’s Goodwin Issues Dire Warning About Carrier’s Financial Outlook,” Aviation Daily, Article # 192122, October 18, 2001.  United has announced comprehensive changes in its systemwide flight schedule effective October 31, 2001, with 23% fewer available seat miles and 27% fewer departures.  See “United Airlines Confirms Previously Announced Schedule Changes Taking Effect October 31, 2001,” United Airlines Press Release, October 15, 2001, at 1. 


�	See “BA Talking to KLM, Others About European Consolidation,” Aviation Daily, Article # 192424, October 23, 2001.


� 	Testimony of Charles A. Hunnicutt, Assistant Secretary of Transportation for Aviation and International Affairs Before the Antitrust, Business Rights and Competition Subcommittee of the Senate Judiciary Committee, March 19, 1998, at 5.  This standard has also been reflected in DOT Orders 99-7-22 at 2, 98-3-31 at 4 and 97-3-34 at 4, 8-9.  


� 	BAA plc Paper on Issues & Principles, Liberalisation of the UK/US Air Services Agreement & the Proposed British Airways/American Airlines Alliance – The Views of BAA plc, October 2001, at 2.


�	Response of Airport Coordination Ltd. to the U.S. Department of Transportation’s Questions on Access to Slots and Facilities at London’s Airports, October 3, 2001, at 5.


� 	Response of BAA plc to the U.S. Department of Transportation’s Questions Concerning Access to Slots and Facilities at London Airports, October 3, 2001, at 1.


� 	BAA plc Paper on Issues & Principles, Liberalisation of the UK/US Air Services Agreement & the Proposed British Airways/American Airlines Alliance – The Views of BAA plc, October 2001, at 1.


� 	See “EU Carriers Retain Grandfather Slot Rights,” Aviation Daily, October 29, 2001, at 4.


� 	ACL Summer 2001 Data.


�	Anyone who doubts that American and British Airways would engage in such disciplinary tactics should read the court’s description of American’s activities at its Dallas/Fort Worth hub in U.S. v. AMR Corporation (140 F. Supp. 2d 1141 (D. Kan. 2001) at 1155-1169), in which the court granted American’s motion for summary judgment against claims of predation, as well as considering the long history of disputes between Virgin Atlantic and British Airways.


� 	Unlike London Heathrow, both Newark International and JFK are open and slots and facilities are readily available.


� 	See “Intelligence,” Aviation Daily, October 24, 2001, at 1.


� 	See “BA Talking to KLM, Others About European Consolidation,” Aviation Daily, October 23, 2001, at 3.


� 	See Comments of the Department of Justice, Docket OST�97�2058, May 21, 1998 (“DOJ Comments” hereafter), at 6.  See “Proposed Alliance Between British Airways PLC and American Airlines, Inc., Draft Commission Proposal Dated July 8, 1998” (“EC Decision” hereafter) at paragraphs 60-73 and “The Proposed Alliance between British Airways and American Airlines, Director General of Fair Trading’s Advice, 31 July 1998 at paragraph 7 (“OFT Decision” hereafter). 






