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Pursuant to DOT notice served October 29, 2003, Aerolineas Argentinas, S.A., (“Aerolineas”) hereby files its comments in response to the comments of the Government of Argentina.   

Background of Undisputed Facts


The cataclysmic economic events in Argentina causing wild and sometimes violent demonstrations in the streets, came very close to a revolution.  Drastic events resulted in drastic remedies.  One of those remedies was Law 25,561.  In order to give outraged citizens some temporary protection, utility charges, including airport fees, were effectively frozen.  They were to be paid at the old rate as if the peso were still equal to the U.S. dollar (the “One-to-One” rate).  Moreover, utilities were forbidden by this law to increase their rates.  Law 25,561 continues in effect today.  


As previously discussed, the Executive Branch passed decrees, 577/2002, and 1910/2002 (the “Decrees”).  The intent of Executive Branch in making the Decrees was to modify Law 25,561 by removing from that law’s scope, payments involving international flights of all air carriers, both foreign and domestic, for airport charges.  However, as all airline parties agree, the Executive’s attempts to change a duly enacted Argentine statute by decree violated Argentina’s constitution.  The result would be the same in the United States.  With one notable exception, most all of the airlines sued.  In the vast majority of appellate decisions on this issue, the courts granted preliminary injunctions, maintaining the payments to the airport at the former One-to-One rate.  While most of the preliminary injunctions also required the airlines to deposit into a court escrow account the difference between the One–to–One rate mandated by Law 25,561 and the newly floating exchange rate of the peso at the time of payment, approximately two pesos (“Two Pesos”), the decisions involving Aerolineas did not require an escrow.  The single minority appellate court decision, which included a number of non U.S. international carriers, as well as all of the complaining U.S. carriers herein, did not grant a preliminary injunction. Therefore, those carriers were required to pay the full “Three Peso” rate directly to the airport.  


An important fact, however, is that, neither the minority appellate court nor any of the other appellate courts held that the Decrees are constitutional.

Each Party Views the Undisputed Facts

Through Its Own Tinted Glasses


Not surprisingly, each of the parties and governments involved in this dispute views the undisputed facts through its own “tinted glasses” or economic interests.  Like the tale of the elephant and the blind men, each of whom touched a different part of the elephant and arrived at differing conclusions about what an elephant was like:  that an elephant was like a tree, a snake, a piece of rope, or a large boulder, the various parties involved have derived from the same undisputed facts totally differing conclusions concerning the reasons for making the Decrees.  It is probable that from the Executive Branch’s view, it was necessary that the burden of bearing the effectively increased costs of the operator’s airport services, due to the devaluation, be shifted to the international airline users who benefited from those services.  


To almost all of the airlines, it was a clearly unconstitutional act which significantly increased their costs.  


And to the U.S. airlines, it appeared to be a simple case of discrimination.   


Discrimination is placed at the end of the list because, in the context of the cataclysmic economic events, discrimination against all non-Argentine air carriers is the last thing to occupy the time of the beleaguered Executive Branch. The Decrees, intended to increase airport fees, applied to Argentine air carriers just as much as they did to non-Argentine carriers.  Moreover, the Executive Branch fought, and continues to fight, against Aerolineas in the courts, and by other means as well, just as it is fighting against the non-Argentine air carriers.  


The “blind man” analysis of the U.S. air carriers is understandable, but misplaced.  

The Comments on Sanctions Demonstrates the

Same “Blind Man” Analysis


The comments of U.S. air carriers suggest that the solution is simple.  All that is needed is for the Executive Branch to pass a new decree, vacating the two offending Decrees held to be unconstitutional.  That would then allow all airlines to pay the same One-to-One rate.


This view would be most beneficial to the joint U.S. air carriers, to other international air carriers, and equally to Aerolineas, which faces a claim of over $8 million in lawsuits brought by the airport for the Two Pesos not paid.  However, the One-to-One rate will not pay for airport 

fees which have vanished because of the devaluation. 
  

While the Actions of the Argentine

Executive Branch are Not Transparent, They 

Do Not Constitute Discrimination, and The 

Proposed Sanctions Will Not Motivate a Change


The Department’s solution of requiring Aerolineas to pay the Two Pesos difference into a Department escrow would certainly not benefit the main actor in this situation, the Executive Branch of the Argentine government.  The Executive, in the view of some participants, blatantly instituted these unconstitutional decrees in the first place.  It opposed, and continues to oppose all lawsuits in this area and has immediately appealed all of its losses.  It is undisputed that its interests are to increase the flow of funds to the airport operator.


Also, as set out in the comments of Aerolineas to the Department’s Order 2003-10-18 on sanctions at pages 2-6, and not disputed by any party, the suggested sanctions against Aerolineas are required to motivate the Argentine Executive to stop the perceived “discrimination.”  As demonstrated above and in more detail in Aerolineas’ comments filed on October 23, 2003, the proposed sanctions of the Department do not constitute an “effective countermeasure” because they do not “eliminate” the foreign government activity, they do not “motivate” the Executive Branch to change its position, and, therefore, they do not “advance the interests” of the U.S. air carriers.  Moreover, no party has argued that the proposed sanctions would influence the Argentine judiciary.  Department sanctions will certainly not change their legal views of the Argentine Constitution.  The proposed sanctions will only play into the hands of the Executive.  


Naturally, if given the choice, the Executive would rather have Aerolineas pay the remaining two pesos to the airport operator, but to date, as discussed above, an overwhelming majority of appellate courts that have rendered decisions on this issue have demonstrated the independence of the judicial branch.  They have concluded that the actions of the Argentine Executive are probably unconstitutional.  Moreover, no court, even the court that refused to grant an injunction to the complaining U.S. air carriers has held that the Decrees are constitutional.  The majority that granted injunctions had to base their decisions on a finding that the Decrees were probably unconstitutional.  Probability of success on the merits is a necessary prerequisite to issuing a preliminary injunction.
  


The comments at page three of the Executive’s comments correctly point out that “the Judicial decision[s] may not be influenced or qualified without resorting to clearly unlawful acts.”  President Nixon was held not to be above the law as interpreted by the courts in the U.S.; why should the U.S. air carriers herein expect a different result in Argentina?


The legal process should be allowed to proceed.  Why should conflicting appellate court decisions, which occur all the time in the U.S., be perceived as an act of government discrimination?  This is particularly the case here where the Executive has always sought to apply its decrees in this case equally and uniformly on all international air carriers, foreign and domestic.

The Solution is Simple.

The Executive Should Set the Fees in Pesos

The problem here, as in other sectors of the Argentine economy, is caused by the mandated exchange rate.  And the solution is getting rid of the mandated exchange rate.  The Executive should have Law 25,561 amended to not encompass airport charges.  It could then legally set reasonable fees in pesos.  Unlike electricity, water, gas, and telephone charges, airport charges for international flights have a negligible impact on consumers who take international flights, and, of course, no impact at all on consumers who do not.  Aerolineas is presumably united with the other airlines, including the U.S. air carriers, in its willingness to pay reasonable airport charges which, of course, would be charged to all carriers flying international flights on a uniform and clearly non-discriminatory basis.  


Finally, there is currently activity in this matter on the diplomatic front involving the government of the United States in Argentina.  That activity should also be taken into consideration.


In short, no party has presented any analysis, convincing or not convincing, to the Aerolineas points that:  

1) To be a legal sanction, the sanction must be an “effective countermeasure” calculated to “eliminate” discrimination or at least “motivate” the offending government to stop the perceived discrimination; and 

2) Under the facts of this dispute, far from being motivated to assist Aerolineas, the Argentine Executive, fighting tooth and nail against Aerolineas in the courts, as it is fighting against all air carriers that have sued, and desperately trying to increase the flow of funds to the airport operator, has no interest in changing its policies which it is likely for political, pragmatic, and economic reasons, to continue to apply regardless of whether the Department imposes or does not impose sanctions on Aerolineas.  


The solution is simple.  The Executive should get rid of the exchange rate problem and set reasonable fees, equally applicable to all international air carriers, in pesos.


WHEREFORE, Aerolineas Argentinas, S.A. respectfully requests that the Department not impose sanctions on Aerolineas.
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	� This solution, however, would not benefit Southern Winds which has not brought a lawsuit in this matter and claims to have voluntarily paid, and will continue to voluntarily pay, airport charges at the Three-to-One rate.  This unique position is not surprising because Aeropuertos 2000 and Southern Winds, are controlled by common shareholders.


	� Under the circumstances of this dispute, the finding of probable unconstitutionality is very likely to become the finding of actual unconstitutionality.  This is the case because the facts of the dispute are known and not likely to change at the trial.
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