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BACKGROUND


In their joint complaint, the four complaining airlines allege that they are paying higher airport charges than Aerolineas.  Based on these allegations of the complaining airlines, the Department has ordered Aerolineas to pay into an escrow account controlled by the Department “the difference between what Aerolineas Argentinas pays in pesos for airport charges for Ezeiza, on a per-flight basis, for its U.S. operations from/to Ezeiza, and what Aerolineas would have paid for such flights if it were assessed on the same basis as a U.S. carrier would be assessed for comparable services to/from Ezeiza in U.S. dollars.”  See Order 2003-11-26 served November 25, 2003, docket no. OST-2003-15-092, Appendix.  


However, Aerolineas has just found out that two or more of the joint complaining airlines are paying “discounted” prices for comparable services.  The airport is discriminating in favor of the U.S. air carriers and against Aerolineas.

The Undisclosed Discounts


Aerolineas has recently discovered evidence that two or more of the complaining airlines have not been paying the standard airport charges set by the government.  Having entered into a special deal with the airport they have received significant discounts from the normal charges.  The precise amount and duration of these discounts is currently unknown to Aerolineas.  However, these discounts may be in the area of $175,000 per month.  These discounted charges result in discriminatory treatment in favor of the benefiting U.S. air carriers that are now charged much less than Aerolineas  for the same services.


Aerolineas is not receiving any discounts.  As discussed in detail in Aerolineas’ Comments to DOT Order to Show Cause Concerning Sanctions dated October 23, 2003, pages 4-6, and not denied by the complaining U.S. air carriers, the Government of Argentina and Aeropuerto 2000 are adverse to Aerolineas.  Not only is Aeropuerto 2000 not giving Aerolineas discounts, but the Argentine government is subsidizing an Aerolineas competitor, Southern Winds, by paying some of Southern Wind’s fuel costs and even some of its employee costs.  Id. at 5.  The complaining U.S. air carriers do not dispute these facts.  They substantiate them by giving the reason for the discrimination against Aerolineas.  The joint complaining U.S. air carriers note that an “owner of Southern Winds also has a substantial ownership interest in Aeropuertos 2000, which in turn owns, inter alia, Ezeiza Airport.”  (Airlines Joint Reply dated May 21, 2003, p. 6, n. 2.)


Moreover, none of the airlines in this proceeding that is benefiting from these discounts has informed the Department.  The result, of course, is to require Aerolineas to pay into the Escrow Account, monies in excess of what the Department has ordered.  

The Undisclosed Facts


On or about March 3, 2004, there were two meetings of the Executive Counsel of JURCA, an association of airlines operating in Argentina.  An English translation of the Minutes of the meetings is attached hereto as Exhibit A.  Among the members of the Executive Counsel attending the meeting were American Airlines employee, Rubèn Bianco, who was also Secretary of JURCA, and the then United Airlines employee, Lawrence Hughes.  Hughes was also Treasurer of JURCA.  


The Executive Counsel meeting had been called to discuss a list of the repercussions caused by a JURCA letter dated February 20, 2004, signed by JURCA’s President and also by American’s Ruben Bianco, as JURCA’s Secretary (the “note”).  See Exhibit B.  Copies of Exhibit A in the original Spanish are attached as Exhibit C and copies of Exhibit B in the original Spanish are attached as Exhibit D.  The note presented a number of arguments as to why airport charges at Ezeiza should be reduced.  See Exhibit A, p. 2.  The note had been delivered to various government officials and also to the press.


One of the “repercussions” of the note was a 7:00 p.m. call, made the same evening that the note was distributed, from a senior government official, Deputy Secretary Cirielli.  Exh. A, p. 2.  Secretary Cirielli expressed “a certain concern about the tone of the note, which presumably contained critical comments about the Government.”  Id.  There followed “a quick meeting” after which the JURCA president met with Mr. Cirielli and discussed with him how unfounded the rumors were.”  Id. at 3.  Copies of the note were delivered to Minister De Vido “and a lunch appointment was set up with Brig. Orefice for the next day.”  Id.  Another “repercussion” of the note was that JURCA’s President, Carlos A. Asensio, “received a telephone call from the sales manager of AA 2000 [the airport manager and ‘Concessionaire’] during which he expressed the displeasure of the Concessionaire with JURCA’s note and the suspension of the special billing conditions that had been agreed on with some of the Airlines.”  Id. p. 4.


The minutes of the March Executive Counsel meeting also record that Mr. Bianco, the Secretary of JURCA and an American Airlines employee: 


“pointed out his disagreement with the public dissemination of the note; he referred to the important financial consequences that his Company [American Airlines] was suffering due to the suspension of the reductions agreed upon, the concern of his headquarters, [that it] qualified as a strategic error, the dissemination in the newspapers, expressing that the request formulated to the authorities should not have been promoted by the initiative of JURCA, a circumstance aggravated in this case, in the eyes of his headquarters, since he was one of the signers.”  [Id. p. 4, emphasis supplied.]


In short, the Minutes of this meeting reveal that the airport had been granting “special billing conditions that had been agreed on with some other Airlines,” that American Airlines was a beneficiary of these “special conditions” and “reductions,” that American Airlines’ Mr. Bianco revealed that these “reductions” in charges were significant to his airline, that their suspension would cause “important financial consequences” to American, and that American would be “suffering.”  Moreover, these Executive Committee Minutes reveal that American Airlines’ “headquarters” knew about the “reductions” and was particularly angry because “Bianco was one of the signers” of the note.  Furthermore, the Minutes reveal that American’s Bianco “also criticized the tone of the institutional statements of JURCA that had provoked the reaction of AA 2000,” the airport manager, to “suspend” the “reductions.”  Id. p. 5.


United Airlines is believed to also have benefited from the “special billing conditions,” the “reductions.”  The Minutes also reveal that Laurence Hughes, the then United Airlines representative and Treasure of JURCA “shared” the ideas of American’s Bianco and “added to Mr. Bianco’s criticisms, insisting that…these situations would not be repeated.”  Id. p. 5.   On information and belief United participated in the same undisclosed reductions in airport charges that were bestowed upon American.  As discussed above, these amounts are not known but may be $175,000 per month.  


The Minutes also disclose that Carlos A. Asensio, Mexicana’s representative and President of JURCA, “criticized the unfounded reprisals communicated by AA 2000,” the “suspension” of the reductions.  Id. p. 5, emphasis supplied.


Interestingly, the minutes reveal that Isabelle Briem, representative of Air France, “expressed her surprise at the existence of special and discriminatory treatment because she had understood that the rates were set by the government and the reductions were negotiated as a whole, for the entire industry and that she had no knowledge whatsoever of these specific conditions.”  Id. p. 5, emphasis supplied.  In response, JURCA’s “Executive Secretary intervened to inform Ms. Briem that [the] special discounts for the airlines… that had now been suspended” were made with the knowledge of “the President of AA 2000, Mr. Ernesto Gutierrez… .” Id. 

The Amount of the Discount


The Minutes also disclose that the “discount (15%) was authorized in writing…for renewable periods that, in each case, were certified in writing.”  Id. p. 12.  Mr. Falcone, the Iberia representative, also acknowledged the complaint of another member that “an exclusive business arrangement between the Concessionaire and a customer should not be suspended because of the institutional action of JURCA that requested the reduction of government fees… .” Id.  As discussed above, the discounts may have been U.S. $175,000 per month.

CONCLUSION


The Minutes reveal that in a special deal with the airport operator, American Airlines received a significant financial reduction of the airport charges it paid.  The result of the special deal is that American paid substantially less than the amounts it ought to have paid.  Furthermore, it is clear that American’s headquarters was aware of these significant reductions.  And American’s headquarters was concerned that its own employee was one of the signors of the note which caused the retaliation of the airport manager thereby placing the special deal in danger of being suspended.  It is also clear that American misled this Department by not disclosing these facts.


There is evidence that United Airlines was also a beneficiary of the significant reductions in airport charges.  


Neither airline has disclosed this situation to the Department.  


THEREFORE, Aerolineas Argentinas respectfully requests that the Department order all four complaining airlines to submit affidavits to the Department with copies to all parties concerning whether or not they received reductions from the normal airport charges assessed against other airlines including Aerolineas at Ezeiza.


American Airlines should be ordered:

A. 
1. 
To disclose all contracts concerning reductions in charges by producing copies of 


all documents which refer, relate, or reflect agreements with any entity 



concerning a reduction or discount from normal airport charges and the amount of 

that discount;

2. 
An accounting of all monies paid and saved related to these discounts; and

3. 
Provide further disclosure including answers to interrogatories, requests for other 
documents, and depositions.

B.
The same order should cover United Airlines that, on information and belief, received reductions similar to those of American.

C.
Federal Express Corporation, and United Parcel Service Co., should provide similar disclosure if their affidavits do not unequivocally state that they received no deductions at all.

D. 
Until the complaining airlines in this proceeding give full disclosure of all special deals, the weekly payments of Aerolineas Argentinas should be suspended.
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