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       UNITED STATES OF AMERICA              

 DEPARTMENT OF TRANSPORTATION

        OFFICE OF THE SECRETARY

               WASHINGTON, D.C.

                                                                                Order 2005-7-25

 Issued by the Department of Transportation

                                            On 26th day of July, 2005  

Posted: 3:45 p.m.
   Served: July, 26, 2005

Application of
AIRTRAN AIRWAYS, INC.

For exemptions from 14 C.F.R. Part 93.123 

Docket OST-2000-7176

ORDER 

SUMMARY

By this order, the Department denies the request of AirTran Airways, Inc., for four slot exemptions in order to provide one additional roundtrip each day between LaGuardia Airport (LGA) and Akron-Canton Airport (CAK), and one additional roundtrip each day between LGA and Newport News/Williamsburg Airport (PHF).

BACKGROUND
On April 5, 2000, the President signed into law the Wendell H. Ford Aviation Investment and Reform Act for the 21st Century (AIR-21).  Among other things, AIR-21 liberalizes slot and slot exemption access at the four airports then subject to the provisions of the High Density Rule, 14 CFR 93 Subparts K and S.
  Specifically, at New York’s LaGuardia and John F. Kennedy International Airport (New York Airports), the Act provides inter alia that slot restrictions will be totally eliminated after January 1, 2007.  AIR-21 also allows for additional access to the New York Airports prior to that date.  Under one of those interim provisions, 49 U.S.C. § 41716(b), exemptions must be granted to any new entrant or limited incumbent airline using Stage 3 aircraft that proposes “to provide air transportation to or from LaGuardia or John F. Kennedy International Airport if the number of slot exemptions granted under this subsection to such air carrier with respect to such airport when added to the slots and slot exemptions held by such air carrier with respect to such airport does not exceed 20.”
  
Under another provision, exemptions must be granted to any air carrier proposing to provide nonstop air transportation using an aircraft with a certificated maximum seating capacity of less than 71 between LaGuardia or JFK airport and a small hub or nonhub airport, provided certain other conditions are met.  49 U.S.C. § 41716(a).

As a result of the provisions of AIR-21, approximately 300 new flights to LaGuardia were added during calendar year 2000, an increase of more than 25 percent.  Delays at LaGuardia increased by up to 41 percent over the previous year.  These delays translated into disrupted airline schedules, flight cancellations, and dissatisfied passengers.

In response to that situation and under its authority to manage the national airspace system, in December of 2000, the Federal Aviation Administration (FAA) limited scheduled take-offs and landings to 75 per hour at LaGuardia in order to reduce congestion and resulting air traffic delays (65 FR 75765, December 4, 2000).  This represented a 21 percent increase in operations above the hourly limits under the High Density Rule.  The FAA also adopted and implemented lottery provisions to fully allocate AIR-21 slot exemptions available within the cap.  The cap was subsequently extended, most recently until October 30, 2005, as the Department considers various long-term mechanisms to address congestion at the airport (69 FR 40711, July 6, 2004).

As a result of the imposition of the cap, there are carriers (including, as described below, JetBlue) that have sought but not yet obtained 20 slots and slot exemptions.  

Under the Consolidated Appropriations Act, 2005 (P.L.108-447), Section 41716(b) of title 49, United States Code, was amended by adding at the end the following: “except that the Secretary may grant not to exceed 4 slot exemptions at LaGuardia Airport to an incumbent air carrier operating at least 20 but not more than 28 slots at such airport as of October 1, 2004, to provide air transportation between LaGuardia Airport and a small hub airport or nonhub airport.”

APPLICATION

On February 2, 2005, AirTran filed a petition for slot exemptions to obtain four additional slots at LaGuardia Airport for one additional roundtrip a day to Akron-Canton, Ohio, and one additional roundtrip a day to Newport News/Williamsburg, Virginia.  Obtaining these exemptions, AirTran contends, would allow the carrier to provide three nonstop roundtrips a day in both markets, on a long-term basis. AirTran states that its petition is fully consistent with the changes in the law set forth in the Consolidated Appropriations Act, 2005.  It also cites relevant conference committee report language that urges the DOT and FAA to make it their “highest priority” to allocate permanent slots at LaGuardia for Akron-Canton and Newport News-Williamsburg service.
  Currently, AirTran utilizes slots obtained directly from other carriers for a third roundtrip in each market.  AirTran indicates that these slots are subject to recall on a seasonal basis.    AirTran operates the other two roundtrips a day in each market using slot exemptions that AirTran received under AIR-21 and FAA lottery provisions.  While AirTran may choose to use these or other exemption slots in other markets, it has not indicated that it intends to do so.

AirTran states that since its inauguration of service between Akron-Canton and LaGuardia on March 4, 2003, the local market segment has grown to 570 passengers per day, load factors have exceeded 80%, and additional AirTran nonstops have been initiated from Akron-Canton to Atlanta, Boston, Fort Lauderdale, Tampa and Orlando.  With respect to the Newport News–LaGuardia market, the local segment traffic has grown to 410 passengers per day following the initiation of nonstop service on March 5, 2002.  Building upon the success of the LaGuardia flights, AirTran emphasized the growth in its other air services from Newport News, including Atlanta, Boston, Orlando and Tampa.

ANSWERS

JetBlue, American Airlines, Delta Air Lines, and US Airways filed answers to AirTran’s request.  JetBlue stressed its interest in expanding its access to LaGuardia, stating that if additional access is granted to AirTran, JetBlue would first expect its full allotment of 20 slot exemptions to be granted as a new entrant/limited incumbent prior to addressing the request of a non-eligible AIR-21 carrier.  

American contends that any additional slot exemptions issued under the new law should be within the total LaGuardia operational limits first established by the FAA in December 2000.  Furthermore, American states that Congress, by using the term “may” rather than “shall,” has not mandated action inconsistent with the established cap on LaGuardia operations.  American concurs with JetBlue in its statement that additional slot exemptions should only be granted to the extent that AIR-21 slots become available under the cap, and pursuant to lottery procedures open to all qualified applicants.  

Delta opposes the granting of additional discretionary exemption slots to AirTran unless and until its Delta Connection carriers are allowed to restore regional jet service to the small communities that had been granted blanket exemptions under the mandatory provisions of 49 U.S.C. § 41716(a).  Delta emphasizes that special discretionary exemption relief to AirTran would contradict the FAA’s operational cap and lottery process at LaGuardia, would prompt additional exemption requests from other air carriers, and would ignore the priority that AIR-21 exemption requests mandated by Congress must receive.

US Airways concurs with JetBlue, American and Delta, arguing that if the FAA were to determine that additional operations could now be accommodated at LaGuardia, the FAA should first provide slot exemptions to airlines under Section 41716(a), as it is directed to do, before any exemptions are awarded based upon the discretionary language in the amendment cited by AirTran.

REPLY

AirTran, in its response, states that three carriers with a large presence at LaGuardia- American, Delta, and US Airways- are attempting to block competition at the airport and eliminate low-fare service.  AirTran argues that granting it the slots would not constitute a “wide exception” as stated in an earlier FAA denial of a petition by AirTran for LaGuardia exemption slots, because only one other air carrier falls within the stated criteria of the Consolidated Appropriations Act.  Moreover, AirTran states that if the other air carrier were to seek exemptions, the language emphasizes a clear priority for service to Akron-Canton and Newport News.  Finally, AirTran submitted numerous letters from a variety of civic and business leaders supporting its request for permanent slot exemptions.

DECISION

We have decided to deny AirTran’s request for four slot exemptions at LaGuardia Airport.

AIR-21 directed the Secretary to grant slot exemptions at LaGuardia for two types of operations.  First, all applying new entrant/limited incumbent carriers were to be granted additional slot exemptions, up to a combined total of 20 for both slots and slot exemptions.  Second, exemptions were to be granted to all carriers that proposed to serve nonhubs and small hubs with aircraft having fewer than 71 seats, so long as they met certain conditions for service increases or replacement of turboprop aircraft with regional jet aircraft.  

Following the enactment of AIR-21, as noted above, an unprecedented increase of over 300 daily flights occurred from April to November of 2000.  This increase produced a level of flight activity that resulted in widespread flight delays and cancellations, adversely impacting flights throughout the entire system.  Responding to these conditions, the FAA intervened and limited operations to correlate with the perceived optimal capacity limits of the airport, a maximum of 75 scheduled takeoffs and landings per hour.  Under this operational cap, delays, while still present, are within tolerable limits (at least in good weather), and operations are well above the regulatory limits of the High Density Rule that was previously in effect.  
At the time that the operational cap was established, the FAA also adopted procedures to reallocate any available AIR-21 slot exemptions among new entrant carriers and carriers providing service to small hub or nonhub airports.   We note, as the respondents have observed, that many communities had been receiving or expecting to receive nonstop service to LaGuardia under the exemption provisions of AIR-21, until the operational cap made that service or those plans unachievable. 

Given this background, and the airspace efficiency and delay issues involved (in which the FAA's authority is paramount), the OST must exercise its discretion regarding the award of additional slot exemptions very judiciously.  

We fully recognize Congress's interest and intent here to provide us with the discretion to grant an application by a carrier, such as AirTran, that would otherwise be ineligible for an AIR-21 exemption.  

We also appreciate the passenger demand in the LaGuardia to Akron-Canton and Newport News-Williamsburg markets and the support those communities have provided for the service by AirTran.  However, we note Congress's careful choice of language in providing that the Secretary may, not must, grant four additional exemptions.  Clearly, this language suggests that the OST must balance the benefits to be obtained from new LGA service with the desires of competing carriers and communities and, above all, with operational constraints.  Here, it is clear that approval of AirTran’s application would disrupt the FAA's operational cap.  While AirTran may argue that it seeks to add only four flights, the FAA's cap was intentionally set at the perceived maximum operational levels.  Maintaining the integrity of the cap serves a critical public need for reliable service at LaGuardia, and that integrity can only be maintained if done uniformly and consistently.

Moreover, we cannot disagree with the respondents' contention that other communities are now without any service due to the operational cap.  Respondents convincingly argue that it would be unfair to those communities and the carriers that seek to serve them to grant exemptions in this situation.  JetBlue’s petition, as a carrier with fewer than 20 LaGuardia slots, is particularly availing in this regard.

Further, we note that Akron-Canton and Newport News have received a third round trip a day since mid-2003 on a temporary basis, with the FAA assisting AirTran in finding opportunities for slot trades with other carriers, as provided in the slot transfer provisions of the High Density Rule, to provide that service.  The FAA has also worked with AirTran, on occasion, to address the timing of the available slots to meet AirTran’s scheduling preferences.  These actions have demonstrated responsiveness to the cities' needs and allowed the cities to show their ability to support higher levels of service.  However, this approach was accomplished within the adopted scheduling limits in order to recognize the airport’s capacity constraints and minimize operational and delay impacts.  
We agree with AirTran that competitive issues and promotion of new entry are important policy concerns, but note that the FAA's rule would apportion any slots coming available on a lottery basis, within which new entrants and limited incumbents are provided an advantage.  We note that this approach has worked in the past to allow carriers such as AirTran to begin or increase service at LaGuardia up to the new entrant carrier limits in AIR-21.  Obtaining slots from other carriers also remains an available option as slots may be bought, sold, leased, or transferred.  These transactions, however, are done between parties and the Department is not involved in establishing terms of sale or lease of slots between parties.  

Based on all of the above, we deny AirTran’s request for four slot exemptions at New York’s LaGuardia Airport.

This order is issued under authority delegated in 49 C.F.R. § 1.56(a).

ACCORDINGLY,

1.  The Department denies the motion of AirTran Airways, Inc., to be granted four slot exemptions at LaGuardia Airport; and

2.  We will serve this order on all parties in Docket OST-2000-7176, and the Federal Aviation Administration Slot Administration Office.

By:

KARAN K. BHATIA  

Assistant Secretary for Aviation 

    and International Affairs  

(SEAL)

An electronic version of this document will be made available on the World Wide Web at:  http://dms.dot.gov/
� The four airports were Ronald Reagan Washington National Airport, LaGuardia Airport, JFK International Airport and Chicago O’Hare Airport.  AIR-21 lifted the slot restrictions at O’Hare effective July 1, 2002.


� 49 U.S.C. § 41716(b).  In addition, under 49 U.S.C. § 41714(k) “…an air carrier that operates under the same designator code, or has or enters into a code-share agreement, with any other air carrier shall not qualify for a new slot or slot exemption as a new entrant or limited incumbent air carrier at an airport if the total number of slots and slot exemptions held by the 2 carriers at the airport exceed 20 slots and slot exemptions.”


�  H.R. Conf. Rep. No. 108-792, at 1442 (2004) states in relevant part: “Section 199 amends 49 U.S.C. 41716(b) relating to exemptions for air service to small and nonhub airports.  The conferees believe the DOT and FAA should take steps to encourage airline service to small hub airports.  Air service plays a critical role in the economic development of communities served by small hub airports.  Continued economic growth for these communities and their airports is dependent upon having access to large hub airports.  Therefore, DOT and FAA are urged to make it their highest priority to allocate permanent slots at LaGuardia Airport to allow the communities of Akron-Canton, Ohio and Newport News-Williamsburg, Virginia to each have permanent third roundtrips to LaGuardia with stage III aircraft with no less than 110 and no more than 125 seats.”





