February 1, 2005

Docket Clerk

United States Department of Transportation

400 7th Street, SW, Room PL-401

Washington DC, 20590

Re:
Comments on the NPRM for the Nondiscrimination on the Basis of Disability in Air Travel


Docket # OST 2004-19482

Dear Sir or Madam Clerk,

These comments are being submitted on behalf of the Deaf Counseling, Advocacy and Referral Agency (DCARA).  DCARA is Northern California’s largest community nonprofit agency providing various social services to deaf, deaf-blind and hard-of-hearing people throughout the San Francisco Bay Area and along the North Coast.  DCARA also advocates for the interests of its client community.

We list our comment by the regulation section number for reference.

1) Section 382.3:  The definition of "air carrier" would be amended to include foreign air carriers for flights which originate directly in, or fly directly to, a U.S. terminal.

Comment:  We support this amendment as it would result in a higher number of flights becoming accessible to passengers with disabilities.  As current laws stand, the lack of protections for passengers traveling to and returning to the United States discourages passengers with disabilities from traveling, and does not provide equal access to air travel.
2) Section 382.3:  The definition of "assistive device" would be amended to conform it with the definition as given in the ADA.

Comment:  We support this amendment.  The current ADA definition of “assistive device” is both open ended and inclusive, and respects the communication needs of the deaf or hard-of-hearing individual.

3) Section 382.3:  The definition of "facility" would be amended to include the carrier's aircraft, and any portion of an airport that the carrier owns, leases or controls.

Comment:  We support this amendment.  First, this definition is more inclusive and results in more key spaces in airports, and on aircraft, becoming accessible to disabled travels.  Second, this definition would result in clarity.  Current regulations are not clear on the issue of whether or not areas rented by air carriers are the responsibility of the airport or the air carrier on questions of accessibility.

4)  Section 382.3:  Defines "qualified individual with a disability" to include persons accompanying or meeting travelers, or using airport facilities or services offered by the air carriers to the general public.
Comment:  We support the proposed definition of “person with a disability” with the recommendation that "traveling" be added as a major life activity that can be affected in order for the person to qualify.  This addition is appropriate for an act protecting air travel rights, and also takes into account that in today’s society, traveling is a major life activity for employment, family life, and leisure.

Non-disabled members of the public access the public areas of the airports, terminals, and aircraft freely for a number of functions, including accompanying or meeting travelers or using airport facilities or services.  In order for these spaces to be fully and equally accessible, people with disabilities must be accommodated, irrespective of the reason they are accessing the public space.  For example, disabled parents will often need to accompany their minor children to the gate.  Disabled people should be able to visit public retail spaces in the airports such as shops, stores, restaurants, ticket counters, car rental counters, hotel information kiosks, and tourist information centers.

5)  Section 382.5(c):  Would expand the application of the regulations to include code-share flights (in other words, those which may actually take place on aircraft owned or operated by a foreign carrier but which are advertised as flights offered by a US carrier).

Comment:  We support this new definition of flights that must comply with ACAA access requirements.  We understand that there must be a workable compromise on which flights should be the responsibility of a domestic air carrier, and which should be under the purview of a foreign air carrier.  However, to the traveling public, such categorizing will not always be readily apparent.  It is very important that passengers with disabilities be informed as to whether their flight will be accessible or not.  Passengers may be injured, inconvenienced, stranded or otherwise denied important accommodations on flights which do not meet the standards of the ACAA.  Therefore, we recommend that all non-domestic flights which are code-shared or waived (see below) be required to be indicated on tickets that they may not be ACAA complient.  One suggestion would be to indicate this by including the international symbol for disability (a wheelchair) with a slash through it.  Additionally, we recommend that all ticket sales be accompanied by a warning (either written or verbal) of the flight’s exemption from the ACAA.  This warning must be given at time of ticket purchase.

6) Section 382.7:  Would provide a waiver of compliance for any flight that may be prohibited from complying with ACAA regulations through the previous requirements of foreign air travel regulations.

Comment:  We support this waiver section, with the same recommendation of the above section.  As with the code-share flights, passengers will not be aware that flights or carriers have waived their compliance.  It is important for the safety, convenience, and fair treatment of passengers with disabilities that they be able to identify flights which do not have any responsibility to accommodate them.  Additionally, we believe that identification to the public of such flights will serve two other important purposes.  By identifying beforehand flights which are waived, the public may have a chance to support or avoid certain airlines, providing economic incentives to airlines which maximize their accommodations.  Also, by identifying and warning beforehand which flights are waived or otherwise need not comply with the ACAA, passengers will be less likely to pursue fruitless complaints against such air carriers.  This will prevent overburdening the complaints system, prevent a certain amount of passenger frustration, and focus airline and government time and energy on resolving complaints against air carriers who actually do have a responsibility to accommodate.

7)  Section 382.15:  Would provide that air carriers must insure that services carried out by contractors comply with ACAA.

Comment:  We support this requirement.  Air Carriers should be free to contract out services where appropriate, but should not be allowed to avoid their responsibilities through contracting.

8) Section 382.43:  Section (a) would require that all information or services provided over the phone be made accessible through the use of a TTY line, and that that TTY line have the same hours of service and response time as the voice phone line.

Comment:  We support this requirement.  However, we recommend that the section contain additional language to the effect that the information and services be provided with “effective communication”, similar to the requirements under the ADA.  The current language only requires that the airlines provide information through TTY.  However, the effective communication requirement is far broader, and acknowledges that different disabled individuals communicate in different ways, and, additionally, that technology is rapidly changing.  The TTY may be replaced with better or cheaper or more accessible technology.  We recommend that this section retain a core requirement of “effective communication” as well as a requirement to provide TTY access.

9) Section 382.43 (b):  Would require that web sites of air carriers, agents, and third parties selling tickets by made accessible under the standards of 36 CFR 1194.

Comment:  We support this requirement as proposed.

10) Section 382.51:  Part (a) would re-iterate that air carriers are responsible to make accessible services in any portion of an airport that they own, lease or control.  Part (b) as proposed,  notes that in the case of some foreign airports, the air carriers may neither own, lease, nor even control any airport facilities.  In that case, part (b) specifies that 


"You may meet this obligation through any combination of facility accessibility, auxiliary aids, equipment, the assistance of personnel, or other appropriate means consistent with the safety and dignity of passengers with a disability. "

Comment:  We support this requirement with a request for additional language specifying that a standard of "effective communication" must be met, if communication issues apply.  We note that no definition is given of "auxiliary aids" or how the “obligation” of accessibility is to be met.  Without any standards as to what exactly must be provided, there is no guidance as to whether or not the provided accommodation must result in effective communication of the information to the passenger.  In other words, without clarification, the above could be interpreted to mean that an air carrier may provide an accommodation that would not result in effective communication on the part of the particular passenger requesting an accommodation.

11) Section 382.111:  Would require that on-board services have effective communication.

Comment:  We support this requirement.  We feel that it is particularly important that the ACAA contain a standard that is equivalent to that in the ADA in requiring “effective communication”.  However, we strongly urge that language be added to require captioning of all on-board video and media presentations, including on board entertainment.

12) Section 382.115(e):  Would require that all on-board flight safety videos be captioned.

Comment:  We support this requirement; it is essential for deaf and hard-of-hearing passengers to have equal access to safety information.

13) Section 382.117:  Would requires that air carriers accommodate service animals on board flights

Comment:  We support this requirement.  However, we also recommend that this section be expanded with the addition of language that would require air carriers to provide service animal relief areas at areas they own, lease or control in terminals if none exist in the airport that are readily available to its disabled passengers.  Access to service animal relief areas is an important component of accessibility for passengers with disabilities.

14) Sections 382.141 to 382.145 inclusive:  Would require training for all air carrier personnel dealing with passengers as well as incorporation of ACAA regulations into personnel manuals.

Comment:  We support the addition of this requirement to the regulations.  In particular, we believe that a certain percentage of accommodation failures are due to personnel lacking information about disabilities, and about disabled passengers’ rights to certain accommodations.  Proper personnel training is a key component in providing full accessibility to passengers with disabilities.

15) Section 382.151:  Would require that air carriers train and make available Complaint Resolution Officers and that at any time there are complaints regarding accommodations, the air carrier personnel must inform the complainant of the availability and existence of the CRO.

Comment:  We support this requirement as it is currently proposed.

16) Section 382.27(b)(7):  Would allow air carriers to require up to 48 hours notice and 1 hour advance check in for accommodations for a group of 10 or more individuals with a disability who are traveling with a group.

Comment:  We strongly oppose the addition of this section as proposed.  This allowance is over-broad and needlessly burdensome on certain passengers.  First, it can be argued that requiring groups of 10 disabled passengers to give special advanced notice is not consistent with providing full and equal access.  The requirement of a 48 hour notification is a very heavy burden not borne by non-disabled passengers, and should only be considered in the face of an immediate, specific need on the part of the air carriers.

The section should only require notification for accommodations that will require the crew or staff of the air carrier to make actual changes or advance preparations for the accommodations or will require the aircraft to provide additional space.  For example, if a group of individuals is mobility impaired, and the airline will have to provide space for 10 wheelchairs, it is reasonable to require the group to give the air carrier notice.  However, not all accommodations are the same.  There is no reason that 10 deaf people will need accommodations that are any different than the accommodations required for one deaf person.  Because there is no purpose served by requiring notification by such passengers, the overly burdensome notification should not be required.

17) Section 382.53:  Would require that information made available to the general public at the airports (including ticketing, flight changes, delays, etc.) be "made available" to deaf and hard-of-hearing individuals "at their request".
Comment:  As it is proposed, we strongly oppose the addition of this section for the following reasons:  1)  Information provided aurally to hearing passengers at airline gates is both frequent and important.  Requiring deaf and hard-of-hearing passengers to make requests for information while hearing passengers do not unfairly puts the burden on the deaf or hard-of-hearing passenger to constantly check in with the gate agent to see if any new information is available.  This burden is not put on hearing passengers and would run counter to the requirement for equal accessibility and the dignity of disabled passengers.  2)  By only requiring the information be provided “on request”, the regulation would negate any requirement to provide equally accessible information.  The regulation should make it clear that airlines are required to make any aurally delivered information delivered in visual format as well, such as electronic information boards or video displays.  The regulation could specify that if there is a need for a sign language interpreter or access to remotely provided video interpreting services, such an accommodation would be provided upon request as airlines would not be expected to have all information interpreted as a routine matter.

Respectfully submitted,

Jennifer Pesek

California Center for Law and the Deaf

14894 E. 14th Street, Suite 220

San Leandro, CA  94043

(510) 483-0941

email: Jennifer.Pesek@deaflaw.org

