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TO SUPPLEMENTAL NOTICE OF PROPOSED RULEMAKING:

ACTUAL CONTROL OF U.S. AIR CARIRERS


The Airports Council International-North America (ACI-NA) is submitting the following comments on behalf of its U.S. airport members in response to the DOT Supplemental Notice of Proposed Rulemaking (SNPRM) on Actual Control of U.S. Air Carriers.  

  
ACI-NA represents the local, regional and state governing bodies that own and operate commercial airports in the United States and Canada.  ACI-NA member airports enplane more than 95 percent of the domestic and virtually all of the international airline passenger and cargo traffic in North America.
ACI-NA Supported DOT Proposed Policy

ACI-NA filed comments in this Docket on January 6 supporting DOT’s Notice of Proposed Rulemaking (NRPM) on Actual Control of U.S. Air Carriers which proposed to update DOT’s unnecessarily restrictive interpretation of the statutory requirement that U.S. citizens exercise “actual control” of U.S. air carriers.   We supported the proposed policy to permit foreign participation in various commercial aspects of a U.S. carrier, provided that the foreign investors are citizens of a country which has an Open Skies agreement with the United States and affords U.S. citizens similar opportunities to participate in its carriers.  


ACI-NA supported DOT’s proposed policy change because it would be an important step in limiting government involvement in the commercial aspects of the U.S. aviation industry; in providing U.S. carriers’ access to increased amounts of capital and new sources of capital; in liberalizing and modernizing the rules governing domestic and international aviation; and in fostering new and competitive domestic and international air services.  As noted then, we believe that such changes would encourage business travel, tourism, investment and trade, which promote economic development and employment in the United States. 

ACI-NA Supports DOT’s Proposed Policy in SNPRM with Suggested Clarifications

ACI-NA supports DOT’s proposed policy as refined in the SNPRM and urges DOT to adopt a final rule implementing the proposed policy change regarding its review of foreign involvement in U.S. air carriers.  However, we strongly recommend that DOT explicitly indicate in its final order that it will accept the kind of provisions on minority shareholder rights and termination conditions, protections and penalties normally found in commercial arrangements.


We support DOT’s proposed policy as refined in the SNPRM with the suggested clarifications for the reasons outlined in our comments filed on the NPRM and briefly summarized above.  Many of our members also support the SNPRM with our suggested clarifications because they hope that the DOT final order that will encourage greater foreign investment in U.S. carriers will facilitate the conclusion of the November 2005 draft E.U. /U.S. Open Skies Agreement, which they view as bringing very real transportation and trade benefits to their U.S. communities. 


The SNRPM proposes to require that the delegation of authority by U.S. citizens to foreign investors or participants of some or all commercial aspects of a U.S. air carrier’s operation must be revocable.  It is difficult to envisage any commercial arrangement short of a merger, which does not contemplate potential termination of the agreement by any of the parties to an agreement and that such termination provisions usually include negotiated and agreed conditions, protections and penalties, such as financial compensation.  All U.S. air transport agreements with foreign governments contain provisions for terminating the agreement if any of the parties so desires.   


We understand that DOT focused on the ability of the majority U.S. citizen shareholders retaining the right to revoke any delegation of commercial operations to foreign investors or participants because of its interest in ensuring that U.S. citizens remain in overall control of the carrier.  However, the statement seems to suggest presumably unintentionally that majority U.S. citizen shareholders could revoke the commercial arrangement, thus leaving the foreign investors or participants in a U.S. carrier without any recourse to protect their interests.  Placing the foreign investor or participant in an untenable position would hardly increase the access of U.S. carriers to foreign capital which is the trigger for DOT consideration of the NPRM and SNPRM.  Therefore, DOT should state explicitly in its final order that it is willing to accept the usual types of provisions that protect minority shareholders and that allow parties to terminate agreements, subject to reasonable conditions, protections and penalties, such as financial compensation.  Such conditions, protections and penalties should not be so onerous as to make it impossible to terminate the arrangement.   Of course, one would expect that the parties to an agreement would have negotiated so that each of their interests would be protected.


DOT also should acknowledge that foreign investors and participants also have the right to terminate a commercial arrangement with majority U.S. shareholders, subject to reasonable conditions, protections and penalties, such as financial compensation as well.  After all the foreign investor or participant may find its involvement in a U.S. carrier does not meet its expectations, that changing circumstances warrant changes to the relationship or that the foreign investor or participant may wish to reallocate its funds and efforts elsewhere.  

Minor Correction 

The SNPRM summarizes the comments filed in response to the NPRM and states that ACI-NA asked “for clarification of when the Department will apply the new policy when evaluating the citizenship of a U.S. carrier.”   While the other parties listed may have asked that question, ACI-NA did not.

Conclusion


ACI-NA urges DOT to finalize its proposed policy change with the suggested clarifications in order to start the process of moving from its detrimental interpretation that there be “no semblance” of foreign control of U.S. air carriers to allowing U.S. air carriers the access to global capital already enjoyed by many other U.S. companies and to promote the related liberalization and new and competitive air services.


Thank you for the opportunity to comment.

Respectfully submitted,
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