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1. Martinair Holland N.V. (Martinair) thanks the DOT for the opportunity to comment on the NPRM to amend 14 CFR Part 382 issued on November 4, 2004 (Docket No. OST-2004-19482).

Martinair is an air operator holding an Air Transport Licence and an Air Operator Certificate issued by the State of the Netherlands, a member state of the European Union. Martinair conducts both passenger and cargo operations on a worldwide basis from its main base, Amsterdam. These operations include scheduled passenger flights to and from the United States of America.

Martinair offers extended services to passengers with disabilities and its passenger airplanes are equipped with a number of provisions for such passengers. On average, about 2 to 3% of the passengers request special services. Such services include but are not limited to wheelchair services in terminal and boarding areas and on board; transportation of personal wheelchairs; provision of medical oxygen; hook-up for a respirator to the airplane’s electrical system; transportation on a stretcher, accessible lavatories, subtitling of safety videos. Most of these services are typically pre-arranged and discussed between the passenger and Martinair as part of reservation, or made soon after that, but in any case well ahead of the actual flight. 

2. The Commission of the European Comunities is developing a Regulation concerning the rights of persons with reduced mobility when travelling by air. This regulation contains airport related sections and airplane design and operation related sections. The airport related sections will apply to passengers departing from, or in transit at, an airport in the European Union. The airplane design and operation related sections will apply to EU carriers only, i.e. not to non-EU carriers.

3. Martinair respectfully submits the following comments to the NPRM.

A. Foreign airports

The Proposed Rule includes regulations which would explicitly apply to foreign (i.e. non-US) airport facilities (Subpart D) and, by inference, to air services offered in a foreign country (Subparts B, C) and services provided at foreign airports (Subpart G, K).

Martinair can not accept such an extension of U.S. regulations as this is in clear conflict with international law, which recognizes that each State is sovereign in its own territory.

In addition, ICAO has established, in Annex 9 (Facilitation) to the Convention on International Civil Aviation standards and recommended practices (SARPs) for facilitation of the transport of passengers requiring special assistance. These SARPs are addressed to Contracting States insofar as they are responsible for airport facilities and services, and air services. In the international air law system, States can not be responsible for airports not located in that state or air services not offered from that state or by an operator based in that state. The provision that foreign carriers must show to the DOT when a national law would contradict with this extraterritorial U.S. regulation (as proposed in 382.7) violates international principles of sovereignty and therefore is unacceptable.

Martinair therefore proposes that the DOT amends this Rule to restrict the scope of these Subparts to U.S. airports and services offered in the U.S. or, outside the U.S., by U.S. operators only.

Apart from legal considerations, there is a social aspect. Persons travelling to another country, whether they are disabled or not, must realize that each country has its own tradition and culture. Inevitably, this will result in differences which affect accessibilty when compared to the home country. Regulating facilities at foreign airports to meet U.S. standards will not help U.S. travellers once they are outside that terminal building. They will still have to ascertain themselves, prior to travelling,  whether their destination has accessibility features commensurate with their disability. The traveller’s adage “When in Rome, do as the Romans do” very much applies. Obviously, this would not so much be a problem in Europe, which has extensive facilities for disabled, but it might be in other foreign countries where this rule is proposed to be applicable. 

B. Foreign airplane design and operations

The Proposed Rule includes regulations which would explicitly apply to the design (Subpart E, F) and operation of foreign airplanes (Subpart H, I, J).

Per international air law, the state of registration is the prime state that may require conditions for the design and operation of airplanes. This authority is not exclusive, as other states may require visiting airplanes to be equipped with equipment to meet specific airspace requirements and to adhere to national rules of the air. Examples include navigation, communication and traffic collision avoidance equipment and the 250 kt speed restriction below 10,000 ft.

ICAO has established, in Annex 9 to the Convention on International Civil Aviation (Facilitation), standards and recommended practices (SARPs) for facilitation of the transport of passengers requiring special assistance, including design and operational features. These SARPs are addressed to Contracting States insofar as they are responsible for airplane design and air operator oversight.

Martinair objects to the view as expressed by the DOT that the U.S. authority over foreign airplane design and operation extends to non-airspace related aspects.

Martinair therefore proposes that the DOT amends this Rule to restrict the scope of these Subparts to U.S. air operators only.

Martinair wishes to emphasize that, as a European Union carrier, it offers services for disabled passengers as required by national and European Union regulations, which meet the ICAO SARPs and are similar, but not identical, to those proposed in this NPRM.

C. Safety conflicts

The Proposed Rule, as written and when made applicable to foreign operators, would pose a number of safety conflicts. References to FAR 121 safety rules are not adequate as they simply do not apply to foreign operators. References to ICAO SARPs are not adequate as many states have their own safety rules which may be more stringent the ICAO minimum. This particularly applies to such aspects as the maximum number of disabled passengers on board an airplane (cf. 382.17), passenger refusal (cf. 382.19), animal refusal (cf. 382.117) and safety briefing requirements (cf. 382.115).

Martinair does not support the approach proposed by the DOT that the foreign carrier identifies these differences and requests waivers, as this approach  infringes on the national authority of sovereign countries. Rather,

Martinair proposes that the DOT, together with the European Union and ICAO, initiates steps to harmonise safety aspects associated with air transport of disabled passengers.  
D. Advance notice requirements at U.S. airports (382.27)

For international carriers, the proposed minimum advance notice of 48 hours for persons requring services is too short. Airplanes may have to be reconfigured to accommodate the request. In international air transport, it is not unusual that an airplane is away from a maintenance base for more than 24 hours. With only 48 hour notice, less than 24 hours would be available for processing and adapting to the request. This is considered to be extremely short.

Martinair proposes to put this minimum at at least 96 hours.
For international flights it is not unusual that check-in counters close 1 hour before the scheduled departure time of the flight. Particularly in the U.S., with stringent TSA requirements, this is common. A minimum of one-hour advance notice for check-in is therefore unrealistic.

Martinair proposes to put this minimum at at least two hours.
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