Comments on behalf of

The American Council of the Blind

Submitted to the Department of Transportation

Regarding:

Nondiscrimination on the Basis of Disability in Air Travel (CFR Part 382)

Docket No. OST-2004-19482

Submitted by

Day Al-Mohamed, Director of Advocacy and Governmental Affairs

March 4, 2005
Docket Clerk

Department of Transportation

400 7th St., SW, Rm. #PL-401

Washington DC 20590

For further information, contact: 

Day Al-Mohamed, Director of Advocacy and Governmental Affairs
American Council of the Blind 
1155 15th Street NW, Suite 1004, 
Washington, DC 20005 
(202) 467-5081 (800) 424-8666
E-mail: kmerritt@acb.org




The American Council of the Blind (ACB) is the leading national organization of and for people who are blind and visually impaired.  ACB Consists of tens of thousands of members and more than 70 affiliates across the United States. ACB is dedicated to improving the quality of life, equality of opportunity and independence of all people who have visual impairments.  Its members and affiliated organizations have a long history of commitment to the advancement of policies and programs which will enhance accessibility for travelers who are blind and visually impaired.
We would like to thank the Department of Transportation for its efforts to address the many concerns of people with visual impairments from across the nation. We are confident that with input from people with disabilities and organizations that represent people with disabilities, the Department of Transportation will have the information necessary to provide rules and guidelines that will help facilitate travel for passengers with visual impairments.

In the paragraphs that follow, we will highlight some of the proposals which we believe have the greatest impact on travelers who are blind and visually impaired and provide our comments thereon.
Section by Section Comments

Section 382.3 - Terms and Definitions

ACB concurs with the Department’s proposed alteration to the definition of “air carrier” to include foreign air carriers traveling to or from the United States.  The additional clarity is imperative to the prevention of discrimination against an otherwise qualified individual on the grounds of disability by a foreign air carrier.  Further, ACB supports the addition of  “traveling” to the standard list of  “major life activities” that is part of the definition of  “individual with a disability” as an acknowledgement of the importance and impact of travel. 
Section 382.23 Medical Certificate

ACB supports the Department’s language that prohibits carriers from requiring a passenger with a disability to have a medical certificate or a doctor’s note with the few noted exceptions. 

Section 382.23 Airport facilities
This section requires air carriers to ensure that terminal facilities and services are readily accessible to and usable by individuals with disabilities.  ACB believes that this requirement should include access to “on screen” flight arrival and departure information which is usually available on monitors at the gates and terminals, and airport directory and map information.  People with visual impairments have no way to discover flight status information and other types of information that is vital to their travel, unless the information provided on monitors and signs is provided in a non-visual format.  The technology exists to provide tactile graphics and airport authorities should be encouraged to make use of this technology to make tactile maps of airports.

Section 382.33(b)(5) - Restrictions 

ACB strongly supports the addition of prohibition #5 to Section 382.33(b) specifically forbidding carriers and airport personnel from requiring an ambulatory visually impaired passenger to use a wheelchair to receive assistance.  The practice is highly offensive, especially considering that many blind and visually impaired individuals travel frequently and do so quite independently.  Therefore, they do not need to use wheelchairs.

Section 382.43(b) -  Provision of information and services through Internet web sites

The ACB strongly supports the requirement that carrier web sites, including the web sites of contractors and agents, be accessible.  In today’s society, the Internet is an integral part of American commerce:  pricing, reservations, scheduling, seating, and sales information, including special discounts and sales only available online.  As such it is imperative that these web sites and the information provided therein be made as accessible to customers who are blind or visually impaired as it is to anyone else.  All airline services and information, whether provided directly by an airline or through its agents or affiliates, should be provided in a nondiscriminatory matter, regardless of whether it is communicated in person, over the telephone or on the Internet.  

In determining a standard for web-based technology and information, ACB believes that Section 508 of the Rehabilitation Act (1194.22) provides the minimum standards to assure access for persons who are blind or visually impaired.  It is imperative that air carriers provide appropriate access to the Internet and communication of electronic web-based information.  Therefore, compliance with this section must be monitored as technology improves.  DOT should take steps to ensure that air carriers are aware that the requirements of this section will be enforced.

Section 382.45(c) - Written (i.e., hard copy) Information to the public

ACB supports the requirement that information be communicated effectively to customers who are blind or visually impaired.  We urge the Department to ensure that this requirement be met in ways that allow the passenger to access the information in an independent manner.  This can be done in a variety of ways, including taped texts, audio recordings, brailled materials, large print materials, and other effective methods of making visually delivered materials available to individuals with visual impairments.  Independent access to written documentation is especially important regarding information relating to air carrier policies and regulations for complaints and complaint resolution.  There are some instances where it might be sufficient to have air carrier personnel read material to a passenger, however, in most instances it is much more effective when the passenger can access the material as independently as passengers without disabilities do.

Section 382.51(a)(1) - Electronic Ticketing Kiosks 

The ACB strongly urges that the Department require all kiosks that are available to the public in airports be accessible to and usable by persons with disabilities, including those who are blind and visually impaired and those who use wheelchairs and other mobility devices.  We commend the Department for recognizing the usefulness and efficiency of kiosk use by all passengers, including those passengers with disabilities.

ACB unequivocally supports the inclusion of specific accessibility requirements in the final ACAA rule.  The accessibility requirements that are critical for inclusion in the final rule are the physical access specifications contained in the ADA Accessibility Guidelines and the specifications in the 508 Standard for Electronic and Information Technology (36 CFR part 1194).

Airports are covered entities under Title III of the Americans with Disabilities Act (ADA) and kiosks that are provided for public use should be required to meet the minimum physical accessibility requirements that are prescribed in Section 707 of the ADA Accessibility Guidelines (ADAAG).   Section 707 of ADAAG covers automatic teller machines (ATMs) and fare machines, and ACB strongly urges that the department adopt this minimum accessibility requirement for kiosks as well, because the physical structure of kiosks is comparable to that of the physical structure of ATMs and fare machines.  Specifically, the following ADAAG specifications address accessibility concerns pertaining to kiosks: Clear floor and ground spaces for wheelchair access

reach ranges, accessibility and usability of operable parts, privacy concerns, speech output of information for people who are blind and visually impaired, accessible instructions for people who are blind and visually impaired, and accessible function keys and display keys.

Applicable access provisions in the Sec. 508 standard for Electronic and Information Technology (36 CFR part II 94) should also be adopted into the final rule. When the 508 standards overlap with ADAAG, the provisions that offer the highest level of accessibility should be required to apply to the new ACAA rule.  Section 1194.25 of the 508 standard pertains to self-contained, closed products and should apply to these kiosks.  ACB encourages the Department specifically to consider the 508 provisions that apply to auditory and voice output, and operable controls.

Regardless of whether the kiosk is “built in” or freestanding, if it’s a point of service, it needs to be as accessible as practicable for the widest range of users. Offers of employee assistance for disabled passengers to aid in use of the kiosks does not allow for independent access and is not equivalent service in that it circumvents the purpose of the kiosks in increasing efficiency and speed of check-in. 

Section 382.91 and 382.95(a) -  Assistance in the Airport

ACB supports the adoption of this proposed rule.  It assures that customers who are blind or visually impaired will have adequate assistance at all stages of their travel, including check-in, between flights and exiting the airport.  It also provides for appropriate access to airport amenities.  

ACB believes that the term “promptly” as used in requiring carriers to provide prompt assistance in enplaning, deplaning and connecting to other flights, should be more specifically defined.  This issue is of particular importance for passengers with visual impairments who request assistance to a connecting flight, because delays in obtaining assistance may result in the passenger missing his or her flight.  We believe that as a general rule, assistance should be available within 10 or 15 minutes of a request. 

Section 382. 151(d)  Complaints Resolution Officials

The ACB agrees with the Department’s statement that it is the responsibility of air carrier personnel to inform the passenger about the availability of a Complaints Resolution Official (CRO) and the passenger’s right to contact the CRO with any complaint or concern with regards to accommodations, discrimination or access.  We feel that having a specific person to address disability-related issues between a carrier's personnel and the passenger is a positive step toward faster, more efficient resolution of issues of concern to passengers who have disabilities.  Frequently, passengers do not know that CROs exist and that they can be a resource to aid in the immediate resolution of discrimination or accessibility problems.

Appendix A to Part 382--Guidance Concerning Service Animals

ACB has some serious concerns about the definition of service animals put forward by DOT.  The proposed rules define a service animal as “any guide dog, signal dog, or other animal individually trained to provide assistance to an individual with a disability” and make it clear that emotional support animals are included in this category.

ACB believes that a fundamental element in the definition of service animals is task training.  The service animal is trained to do specific tasks or take specific actions in response to certain situations or commands.  This element is generally not part of the definition of emotional support animals.  As such, the ACB, does not support DOT’s inclusion of emotional support animals as service animals in this rule.

ACB understands that the Department is attempting to adopt an inclusive approach to access for service animals.  However, the manner that this approach is being undertaken could cause confusion for airline personnel and has the potential for causing discrimination against people with disabilities who use service animals, because of the different requirements for emotional support animals versus other service animals.

The Department states that with regard to service animals, documentation is not required unless the passenger’s verbal assurance is not credible and the airline personnel cannot in good faith determine whether the animal is a service animal without documentation.  However, the DOT goes on to state that “With respect to an animal used for emotional support airline personnel may require current documentation from a mental health professional stating that the passenger has a mental health-related disability…which requires the animal’s presence for the passenger's mental health or treatment.”  

ACB has concerns that the above described categorization is not clear due to the fact that emotional support animals are also simply defined as “service animals.”  It is not untoward that a carrier would find it easier to simply impose the more “concrete” documentation requirement on all service animals.  Therefore DOT should ensure that distinctions between the requirements for emotional support animals and other service animals are crystal clear.

ACB thanks the Department for including specific steps and questions for carriers to use in determining whether an animal is a service animal or a pet.

ACB has particular concerns with regard to the suggestions proposed by the Department involving a “service animal that cannot be accommodated at the seat location of the qualified individual with a disability with whom the animal is accompanying.” ACB asserts that passengers who are blind or visually impaired should continue to have equal access to travel by air and should not be penalized by their choice of mobility aid (in this case, a guide dog).  

It is the position of ACB that the options described by the Department are neither practical nor necessary.  The measures proposed would greatly infringe on ability of many to exercise their right to air travel.

1. The purchase of a second seat by a passenger with a disability to accommodate his or service animal
It is not realistic to require that a passenger with a disability who travels with a larger animal to purchase a second seat, as it would make most air travel cost prohibitive to the average traveler.  The charging of an extra fare sets a bad precedent.  Other common carriers do not require additional payment, or the purchase of a second seat for the accommodation of a larger service animal.  In addition, it is not clear who would determine what constitutes a “service animal that cannot be accommodated at the seat location” and when it would be appropriate to charge an extra fare.  We are also concerned that this has the potential to discriminate against some service animal users solely based on subjective and unfounded conclusions. 

2. The option of traveling on a later flight

Asking that a passenger travel on a later flight presupposes that a later flight will be more able to accommodate a larger service animal.  However, there is no guarantee that this would be the case, leaving the passenger with the disability in an untenable position, unable to reach his destination at all.

3. The stowage of the service animal in the cargo hold
This third option of having the service animal travel in the cargo hold ignores the fact that the service animal is integral to the independent travel of the individual with the disability.  The law recognizes that the service animal is there for a purpose; in the case of a guide dog, that purpose includes ingress and egress of the plane.  If the animal is in cargo then it cannot fulfill that responsibility and it is essentially denying the handler use of that mobility aid.  In addition, it is mandatory that the handler remain in close proximity to their service animal for safety and security reasons, and to maintain control of the animal.

ACB disagrees with the Department’s assertions regarding the items listed as likely to constitute “undue burdens” (382.7(c)) in accommodating service animals.  The Department listed the following as likely undue burdens:

a. Asking another passenger to give up the space in front of his or her seat to accommodate a service animal.

ACB particularly disagrees with the Department with regard to item (a).  Since, in most cases, service animals do not encroach on the space of a passenger in an adjacent seat. Even when they do, they do not take up the entire space.  It is our position that alerting a passenger to the possibility that the presence of a service animal might require him or her to share some of their space is not an undue burden on the air carrier.  If the passenger strenuously objects, it is not ordinarily a problem to relocate one of the involved passengers.

b. Denying transportation to any individual on a flight in order to provide an accommodation to a passenger with a service animal.

ACB asserts that denying transportation to any individual could be more easily classified as an “undue burden” and concurs with the Department’s characterization as such.

c. Furnishing more than one seat per ticket. 

The law does not require the air carrier to furnish more than one seat per ticket just because someone uses a service animal, nor would we mandate that air carriers do so.  However, we do not believe it is necessarily an “undue burden” for airlines to block the seat next to the service animal user if the flight is not completely booked and the seat is available.  

d. Providing a seat in a class of service other than the one the passenger has purchased.

ACB recognizes that the law does not require air carriers to provide a seat in another class of service for a passenger with a larger service animal and does not believe it is necessary to mandate that they do so. However, at the same time, we believe that if an animal truly cannot be accommodated in the cabin for which a passenger has purchased a ticket, and seating in another class would better accommodate the animal, it is not unduly burdensome for an air carrier to offer the user of the service animal that seating as long as the flight is not completely booked. 

It is also of note that passengers with disabilities utilizing service animals that are too large to be easily accommodated by a single seat in the same class of service represent a small segment of the total population of passengers with disabilities traveling with service animals, and accommodating their needs would be an infrequent occurrence.

ACB supports the provision of animal relief areas at airports for service animals. It is of particular of importance when passengers have to travel long distances involving connections.  Due to flight scheduling and the time necessary for passing through security, it would be constructive to establish relief areas in the protected perimeter of the airport.  It is not always a feasible option for a passenger to exit and re-enter the terminal area, passing through security, in order to relieve a service animal. 



The American Council of the Blind commends the Department for including in this Notice of Proposed Rulemaking a broad examination of issues relating to services and applications for persons with disabilities and we encourage the Department to retain this inclusive approach and set forth clear requirements for accessibility in the design, development and implementation of the Air Carrier Access Act. 

Respectfully Submitted,

Day Al-Mohamed

Director of Advocacy and Governmental Affairs,

American Council of the Blind
