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These comments are submitted on behalf of the Paralyzed Veterans of America (PVA) in response to a Department of Transportation (Department) Notice of Proposed Rulemaking (NPRM) to revise its rule requiring nondiscrimination on the basis of disability in air travel to update, reorganize, and clarify the rule and to implement a statutory requirement to cover foreign air carriers under the Air Carrier Access Act (ACAA).

PVA is a congressionally chartered veterans service organization with over 20,000 members, all of whom are veterans with spinal cord injury or dysfunction.  All of PVA’s members are “individuals with disabilities” under the ACAA, and have a significant interest in the strongest possible implementation and enforcement of the ACAA.  Virtually all PVA members use wheelchairs for mobility and many fly frequently on official PVA business.  PVA employees, board of directors and advisory committee members travel frequently enough to require the use of an in-house travel coordinator.  It is critical to the successful conduct of PVA business that air carriers fully understand their obligation to comply in every respect with the ACAA.  

PVA believes that the Department's proposals promote clarity in understanding of the mutual obligations of air carriers and passengers with disabilities under the ACAA.  The question and answer format of the proposals appears to be a useful change, while retaining the compulsory nature of regulations.  These comments will address the issues, according to the order in which they are raised in the NPRM.

Section 382.3:  What Do the Terms in This Rule Mean?

PVA urges the Department to modify the term “Facility” to include rolling stock that belongs to the carrier.  Access to many regional jets and other planes is provided by a shuttle from the terminal.  These vehicles must be accessible to people with disabilities, including people who use wheelchairs.

Section 382.5:  To Whom Do the Provisions of This Rule Apply?

As stated in the preamble, the Department proposes "to cover only those flights operated by a foreign air carrier that begin or end at a US airport.  Aircraft accessibility requirements would apply only to those aircraft that are used for these flights."  PVA understands that this proposal is premised on the Department's view that "it would exceed the scope of the Department's authority to attempt to apply ACAA requirements to all the operations of a foreign air carrier."  PVA supports the Department's proposal, particularly in light of its explanation of what constitutes a flight that "begins or ends at a US airport" and, the definition of what constitutes a continuous journey on a segmented flight.

Section 382.7:  What May Foreign Carriers Do If They Believe a Provision of a Foreign Nation's Law Precludes Compliance with the Provision of This Part?

PVA understands the need for a waiver provision for foreign carriers but is concerned that this exception will eventually swallow the rule.  Therefore, PVA strongly supports the proposed regulatory language expressing the exacting standards to which the Department will hold a foreign carrier seeking a waiver.

Section 382.11 What is the general nondiscrimination requirement of this part?

PVA urges the Department to explain in this section that instances of discrimination not specified in this part may still violate the Air Carrier Access Act.  While it should not happen often, circumstances may occur that were not anticipated by the Department in developing these rules, or were understood to be tacit and therefore not specified.  We suggest that the Department address these potential situations with a statement to the effect that instances in which passengers with disabilities are treated differently, even if not specifically addressed by this part, may still constitute discrimination.

Section 382.15:  Do Carriers Have To Make Sure That Contractors Comply 

With the Requirements of This Part?

PVA strongly supports the proposed language codifying the Department's interpretations of provisions governing the relationship between contractors and air carriers.  These provisions are that contractors (including airports) must meet the same requirements that would apply to the carrier itself in providing the services in question, that a contractor's noncompliance is a material breach of its contract with the carrier, that the assurance must commit the contractor to complying with all applicable provisions of the rule with respect to all activities performed for the carrier, that the carrier remains responsible for the contractor's compliance, and that carriers cannot defend against DOT enforcement actions by saying that their noncompliance was the contractor's fault.

With the development of website travel agencies, new options have opened up for air travelers.  These websites are important contractors with airlines that must be accessible to people with disabilities.  In this regulation, these must be included either in the definition of “indirect carriers”, or clearly specified as contractors.  Either way, they must comply with the accessibility guidelines in 36 CFR Part 1194.25.

The Department seeks comment regarding its interpretation of paragraph (c) of proposed section 382.15 that as drafted, it would apply only to U.S. carriers with respect to U.S. travel agents.  The Department's rationale for not proposing to cover foreign airlines or foreign travel agents under this provision is that rules concerning relationships between U.S. carriers and foreign travel agents, or foreign carriers and their travel agents, could prove very difficult to monitor and enforce.  PVA understands the difficulty in monitoring the actions of foreign travel agents, but does not agree that they should be entirely exempt.  

Domestic carriers may provide reservation systems for use by travel agents.  Those that do generally provide a daily bulletin of information for travel agents.  Foreign travel agents are responsible for a great deal of trips that end or begin in the United States and must be made aware of these provisions.  Domestic and foreign carriers must provide, via websites, phone lines, or brochures, information about the substance of this rule, particularly as it applies to indirect carriers, to foreign travel agents with whom they deal.  At the very least, the Department should accept complaints regarding behavior of foreign contractors and comment to the best of its ability on the legality of the foreign contractor’s actions under the ACAA.

Section 382.19:  May Carriers Refuse To Provide Transportation on the Basis of Disability?

The Department proposes language that "would clarify the basis on which an air carrier may deny transportation to a passenger. In addition to updating the citations to statutory and regulatory provisions that provide a basis for excluding passengers from a flight . . . the NPRM uses the concept of ‘direct threat’ as the standard for when a carrier may conclude that there is a safety basis for excluding a passenger from a flight."

PVA disagrees with the introduction of this concept into the regulations.  Specific FAA or TSA safety regulations must continue to be the sole source of discretion for air carriers who think it necessary to exclude passengers with disabilities or take other action on the basis of safety.

Over the years, PVA has had to refute arguments from the airline industry that people with disabilities threaten their own and others' safety in air travel.  Past efforts by the industry to limit the number of mobility impaired passengers make evident that the concept of  “direct threat” is liable to be misused and to deny transportation to people with disabilities.   In the stressful and hurried air travel context, such instantaneous determinations by carrier personnel are likely to be at best subjective and could rise to the level of blanket categorizations.   There is no evidence to support the idea that refusal should be permitted on any basis other than safety or violations of federal regulation.    In our view, introducing the concept of "direct threat" would inevitably lead to greater denial of transportation.

Should the Department introduce the concept of "direct threat," the regulatory language must make it clear that the direct threat is limited to a potential threat to the health and safety of other passengers and not to the passenger himself.  Air carriers must not be permitted to substitute their judgment for that of the passenger with a disability.  The Department should be mindful of Chevron v. Echazabal, 536 US 73 (2002).  In Chevron, the Supreme Court upheld an

Equal Employment Opportunity Commission regulatory provision for the ADA that allows employers to consider a threat to self reason to refuse to hire applicants with disabilities.  The Supreme Court interpreted the regulation in this manner despite the fact that, in the language of the ADA, Congress recognized a direct threat defense only for dangers posed to other workers.

Section 382.29:  May a Carrier Require a Passenger With a Disability To Travel With a Safety Assistant?

PVA does not object to the NPRM’s use of the term “safety assistant'' rather than the term “attendant'' in current Section 382.35.  We are concerned, however, with the explanatory language that "A safety assistant is someone who accompanies a passenger with a disability in order to provide assistance in the event of an emergency, such as an evacuation of the aircraft."  Our concern is premised on the practice of some air carriers to require quadriplegics and others with severe mobility impairments to travel with attendants simply because they may not be able to physically assist with an emergency evacuation to the satisfaction of air carrier personnel.  The Department should make clear its long-standing policy that so long as a passenger with a disability can communicate to others how best to physically assist him in the event an evacuation is necessary, he should be free to travel unaccompanied.

Section 382.43: Must information and reservation services of carriers be accessible to individuals with hearing and vision impairments?

The Department asks in this section whether passengers with disabilities should be able to request accommodations through carrier websites.  PVA strongly supports this requirement.  Carriers offer special fares and frequent flyer offers through web booking.  While a passenger with a disability could make a reservation online (providing the site is accessible), it is not usual practice because any request for particular seating or transfer assistance must be a separate telephone call.   Online request for special services provides both the passenger and air carrier personnel written records of the request and response, which is not generally available when the request is made by phone.  Adjusting websites to incorporate this provision is a reasonable step for carriers and provides passengers with disabilities equivalent use of this convenient means of booking.

Section 382.51:  What Requirements Must Carriers Meet Concerning the Accessibility of Airport Facilities?

PVA believes that domestic carriers should continue to comply with ADAAG accessibility standards in foreign airports to the extent that it does not interfere with foreign regulations or standards.  Consistency is very important to all passengers, and, for the most part, should be required where feasible.

Kiosks have become a common and sometimes preferred means of checking in at the airport; in fact, some carriers provide only kiosks with agents available for assistance.  It is critical that kiosks are accessible to people with disabilities, including those who use wheelchairs and those with vision impairments.  Kiosks should meet spatial and reach ranges specified in revised ADAAG Section 707.  Communications aspects should be covered by ADAAG 707 and 36 CFR 1194.25, as the Department suggests.

Section 382.55:  What Requirements Apply to Carriers' Security Screening Procedures?

Proposed Section 382.55 recognizes that the Transportation Security Administration now controls security screening at U.S. airports and that there may be foreign legal requirements for security screening at foreign airports that are not subject to ACAA regulation.  However, the proposal also anticipates the possibility that some air carriers may choose to conduct security screening procedures that go beyond those carried out under TSA or foreign legal requirements.  Consequently, for such additional carrier-imposed procedures, the Department proposes to carry forward the substance of current Section 382.49 and seeks comment on whether this is necessary.  PVA believes that it is necessary to carry forward the current language, especially if Congress should once again privatize security screenings.

Section 382.61:  What Are the Requirements for Movable Aisle Armrests?

PVA strongly supports paragraph (c)’s explicit statement that movable aisle armrests must be provided proportionately in all classes of service in the entire passenger cabin.  As stated in the preamble, "if 80 percent of the aisle seats on the aircraft in which passengers with mobility impairments may sit are in coach, and 20 percent are in first class, then 80 percent of the movable aisle armrests must be in coach, with 20 percent in first class."  This express regulatory requirement is long overdue.

PVA also strongly supports the Department's proposal to remove the current exception for types of seats in which incorporating movable aisle armrests would not be feasible.   PVA has not seen evidence showing that any particular sort of seat truly makes the use of movable aisle armrests infeasible.  PVA members’ experiences support the Department’s belief that this exception has led to a lack of movable armrests, and therefore a lack of accessibility, in some classes of service for some carriers.

PVA also requests that the location of these movable armrests be easily determinable, particularly to flight personnel.  Years ago, representatives of the air transportation industry indicated that once they were required, movable armrests would be placed on all seats, save a few.  This has not turned out to be the case, though PVA cannot perceive of a reason it could not be so.  Movable armrests are virtually indistinguishable from others, and do not fold up as easily as those on inside seats.  Our members have sat in boarding chairs waiting as flight attendants go up and down aisles trying to locate and then operate a movable armrest.    PVA requests that, in this section or elsewhere, flight personnel be specifically trained in the operation of movable armrests and, if they are not universally in place, a diagram of their locations be available on board.

Section 382.63 What Are the Requirements for Accessible Lavatories?

This section carries forward the requirements of current Section 382.21(a)(3).  It would make explicit that carriers may, but are not required to, install accessible lavatories in single-aisle aircraft.  PVA appreciates the Department’s recognition that the absence of accessible lavatories on single-aisle aircraft can create inconvenience and difficulty for many passengers with disabilities. The Department seeks comment on whether it would be desirable and feasible, practically and economically, to require accessible lavatories on at least some new single-aisle aircraft (e.g., those above a certain seating capacity).

PVA supports rulemaking requiring accessible lavatories in new single aisle aircraft of at least 100 seats or aircraft undergoing total reconfiguration.

PVA participated in a DOT Federal Advisory Committee in the mid-1990s for designing onboard lavatories in single aisle aircraft.  With a single exception, the aeronautical engineers from major manufacturers were able to design this accessibility into existing aircraft.  Aircraft manufacturers clearly stated in this exercise that they would/could design anything the carrier requested, as long as it was structurally viable.

PVA recognizes the burdens of imposing new costs on economically fragile air carriers, but believes that it is time that this provision be seriously considered and implemented.  

Section 382.67:  What Is the Requirement for Priority Space in the Cabin To Store Passenger Wheelchairs?

In 1991 PVA commissioned a study on appropriate dimensions for a storage space for a folding wheelchair.  After consultation with each major manufacturer and the ANSI/RESNA wheelchair standards committee, the recommendation was made that adequate dimensions would be 43” long, 14” wide, and 40” high.  Unless new information has been developed, PVA believes that these dimensions would be more accurate than those specified in the regulation.  PVA would be glad to provide this information to the Department as needed.

The Department also seeks comment on whether the proposed rule should codify its current enforcement policy permitting "carriers to comply with the requirements for passenger wheelchair stowage space across two or three seats using a strap kit approved by the FAA, rather than to retrofit an aircraft, possibly involving the removal of seats, to provide the designated wheelchair space."

PVA accepts this practice as an effective means of satisfying the requirement for existing aircraft, but believes that it is not and should not be the only feasible means of stowing a passenger’s wheelchair on board on planes that have yet to be constructed or have seats installed.  The final rule should require a designated protected area that is capable of accommodating a passenger's folding wheelchair in each new or reconfigured aircraft.

Section 382.81:  For Which Passengers Must Carriers Make Seating Accommodations?

Section 382.83:  Through What Mechanisms do Carriers Make Seating Accommodations?

Section 382.85:  What Seating Accommodations Must Carriers Make to Passengers in Circumstances not Covered by Sec. 382.81 (a) Through (d)?

These sections carry forward the requirements of current Sec. 382.38, restructured for greater clarity. The Department seeks comment on whether other seating accommodations should be added to fill gaps, if any, in the existing provision.  

In the initial rulemaking, seats with movable armrests were designated to be available to anyone using a boarding chair.  We strongly urge that DOT require that bulkhead seats also be available for reservation to passengers using personal wheelchairs.  PVA members have been refused the opportunity to reserve these seats in advance, and told to call back within 24 hours of the flight and/or arrive at the airport early.  Upon taking either of those actions, our members find that bulkhead seats have been assigned to other passengers, and have no access to them because it is not specified in this regulation.  A PVA member also reported an instance in which spasms extended his legs, causing an injury to his shin when it hit the bottom of the seat in front of him.  He has since sought to reserve bulkhead seats, without much success.

Wheelchair users can frequently get into bulkhead seats without having to use a boarding chair, if they are able to get down the first class aisle in their personal wheelchair.  Avoiding those extra transfers and the awkward maneuvering down the aisle in a boarding chair (once referred to as a “necessary evil” by an air carrier representative) makes the boarding process safer and easier for both passengers and personnel.  We strongly recommend that bulkhead seating be made available to wheelchair users upon request.  At the very least, those seats should be able to be reserved by wheelchair users with the proviso that, should passengers with a either a service animal or an immobilized leg require that seat, the wheelchair user could be bumped.

The Department should also make clear that a wheelchair user is not restricted to aisle seats.  Several members report that they prefer sitting at a window to avoid other passengers climbing over them.  While they take advantage of the movable armrests on the aisle seat, they have on numerous occasions been informed that they must sit in that seat.

Section 382.91:  What Assistance Must Carriers Provide to Passengers With a Disability in Moving Within the Terminal?

The proposed rule contains requirements concerning assistance in moving through the terminal other than in connecting flight situations.  The Department seeks comment on whether, in the situation where a passenger is arriving at an airport to begin a journey, it is reasonable for the carrier to be able to require advance notice for meeting the passenger to provide the assistance required in this section.

PVA generally objects to advance notice requirements unless extreme or unusual provisions are requested.  We understand the logic of advance notice for service to be provided upon arrival at an airport.  If this regulation imposes this requirement, it should reflect, as in other provisions, the requirement for the carrier to provide the assistance without advance notice if it can do so without delaying the flight.  

A more critical service for wheelchair users is access to their personal wheelchairs, when feasible, for transfers to connecting flights.   Many travelers, even with extended layovers, have been told that their own wheelchair cannot be brought to them but must be transferred directly to the connecting flight.  This leaves them basically stranded and reliant on carrier personnel for any activity, including use of the bathroom, during a layover.   PVA believes that providing a personal wheelchair enables passengers to travel more independently and does not impose an undue burden on the carrier.  Any time limitation on providing this accommodation for a layover should require carrier personnel to check on possible delay of connecting flights.

Another service that must be provided for wheelchair using passengers is accessible intraterminal transportation.  Mobile carts are used in most airports to transport passengers with long distances to gates, and yet these carts are still not accessible to wheelchair users seventeen years after enactment of the ACAA.  Wheelchair users must either push or be pushed extensive distances, while ambulatory passengers ride by on carts.  Carts, whether owned by the carrier or a contractor, must be required to provide access to wheelchair users.

Section 382.93:  Must Carriers Offer Preboarding to Passengers With a Disability?

PVA concurs with the Department’s belief “that providing a preboarding option for passengers is an essential accommodation for seating, stowage, and other activities that are more difficult for passengers with disabilities than other people.”  In light of the requirement for preboarding for the opportunity to store a personal wheelchair on board, we believe that carriers must offer this service.  PVA supports the NPRM’s proposal to require a preboarding opportunity for passengers with disabilities.

Section 382.95:  What Are Carriers' General Obligations With Respect to Boarding, Deplaning, and Connecting Assistance?

The Department seeks comment on whether the requirement that carriers provide this assistance "promptly" should be more specific (e.g., by including a time frame or by requiring that carriers ensure that deplaning assistance is provided to passengers with disabilities who will use an aisle chair for deplaning no later than the time that the aircraft aisle is clear of other passengers, such that the aisle chair can be brought to the passenger's aircraft seat).  PVA agrees with the Department’s objective to address the many situations in which passengers who need assistance in deplaning have been left on board aircraft for an unreasonable length of time, but are concerned that any specific designation will become a maximum performance standard.  That is, that if a time limit of 15 minutes is specified (which PVA believes is too long in any case,) that timing will become the common practice among carriers.  We strongly object to any reference to the time that all other passengers have left the plane.

PVA does not disagree with the use of the word "promptly" or its flexible application in a multitude of circumstances.  We suggest that regulatory guidance be included in the final rule explaining that "promptly" means as soon as needed, even if the plane is not empty of other passengers.  

We note that passengers needing assistance with transfers to connecting flights would be hugely affected by any reference to the aisles being clear of other passengers.  People who use wheelchairs are forced to sit, even when passengers have been requested to wait to allow others with tight connections to exit the plane first, until the last passenger is off.  They frequently miss flights that others on the same flight are able to make due to this practice.   There is no current requirement in the regulation that essentially requires that all other passengers be off the plane before the passenger with a disability is able to deplane; PVA objects to that practice being accepted by the Department, much less put into regulatory language.

We also request the Department to clarify that boarding assistance includes assistance with transfers to and from the boarding chair, if accepted or requested.  We recently heard from a person who was informed that airline personnel were not required to assist a passenger in getting out of his seat, and in fact that he needs to bring his own assistant to do so.  While we believe this is unusual and such assistance is generally provided,  the Department should specify that transfer assistance is required by this part.

We also urge the Department to specifically require that vertical access from the terminal to the tarmac be located as close to the plane as possible, so that people with mobility disabilities who must change levels by elevator are not forced to move a great distance to their plane or shuttle.  

Section 382.97:  To which aircraft does the requirement to provide boarding and deplaning assistance through the use of lifts apply?

PVA recently had a report from a member of an elderly relative who used a scooter that was raised in a boarding lift while in her scooter.  At that point, she was informed that her scooter could go no farther, and she had to walk across the boarding platform to the plane.   Understandably, this upset her terribly, and she was terrified while making that crossing.  She changed her return flight so that she would not encounter this problem again.  When asked that she be informed in the future when this type of boarding would be required, she was told that they could not ensure that a lift would not be used.  We believe that the Department should include this information in Section 382.41(c) as information that must be provided to passengers with disabilities.   More importantly, we believe that the Department must specifically require that passengers needing to use a lift to board an aircraft be secured in boarding chairs, unless they refuse that accommodation.

Section 382.131:  Do Baggage Liability Limits Apply to Mobility Aids and Other Assistive Devices?

The Department seeks comment on how liability for loss of or damage to wheelchairs and other assistive devices should be handled in the case of international transportation since the domestic baggage liability limits of 14 CFR Part 254, as well as the exception to these limits that this section in effect creates, do not apply to international transportation.  The Department should simply assert that the same rules that apply to domestic carriers for calculating the compensation for a lost, damaged or destroyed wheelchair or other assistive device apply equally to foreign air carriers.  If foreign air carriers believe that Warsaw or Montreal Convention liability limits dictate a different result, they are free to apply for a waiver under proposed Section 382.7. 

Section 382.141:  What Training Are Carriers Required To Provide for Their Personnel?

The NPRM would add a provision requiring the development of training in consultation with disability community organizations. The Department seeks comment on the application of this proposed requirement to foreign carriers.  PVA would not object to the Department waiving this requirement if a foreign carrier can demonstrate it made good faith efforts to contact disability community organizations in its home country, but was unable to do so.

Section 382.143:  When must Carriers Complete Training for their Personnel?

PVA believes that one year is adequate time for foreign carriers to complete their training, but that the deadline for domestic carriers should be six months.  The substantive changes in this regulation are not complicated, ACAA training is a regular part of carrier training, and carriers do refresher training on a regular basis.  It is not an undue burden for domestic carriers to provide targeted training to the appropriate personnel on the changes in this rule within six months.

Section 382.145:  What Must Carriers Incorporate in Their Manuals?

The NPRM would delete the requirement of current Section 382.63 for carriers to establish ACAA compliance programs and submit them to the Department for review.  Instead, the NPRM would require all carriers to incorporate their procedures for complying with ACAA requirements in their manuals, training materials, and guidance for their personnel, and make them available to the Department on its request.

PVA does not object to the requirement to incorporate their procedures into their manuals, but believes that the Department, rather than reviewing manuals only upon request, should require at least an initial submission of that manual for review.  A simple submission of certification of compliance is insufficient to ensure compliance with this part.  

Section 382.151:  What Are the Requirements for Providing Complaints Resolution Officials?

PVA agrees with the Department that "In any situation in which a person raises a disability-related issue, and a carrier's personnel do not resolve the issue immediately to the customer's satisfaction, the carrier's personnel must immediately inform the customer of the right to contact a Complaints Resolution Official (CRO)."  Despite repeated attempts to make ACAA information available PVA members and many others with disabilities are unaware of the existence of or responsibility of CROs.  Experience has shown that even carrier personnel are unfamiliar with this term and with the requirement to make the ACAA regulations available, and will locate to their manager only if specifically requested.  PVA supports the requirement that the airline make passengers aware of this resource when a passenger's disability-related concern has not been addressed to the customer's satisfaction by the carrier's staff.

Conclusion
PVA appreciates the opportunity to respond to the issues raised by the Department and supports the Department's strong advocacy for equal access to the skies.  If we can provide further information, please contact Bob Herman at the number below.

Respectfully submitted,

Robert N. Herman

Senior Advocacy Attorney

Paralyzed Veterans of America

801 18th St. NW

Washington, DC  20006

bobhn@pva.org 

202-416-7699
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