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UNITED STATES OF AMERICA

DEPARTMENT OF TRANSPORTATION

OFFICE OF THE SECRETARY

WASHINGTON, D.C.

Issued by the Department of Transportation

           on the 6th day April, 2007
  Served: April 11, 2007
	
	

	In the matter of
	

	
	

	EXPANDED AIR SERVICES AT NORTHERN MARIANA ISLANDS INTERNATIONAL AIRPORTS
	            Docket OST-2006-25663

	
	


FINAL ORDER

By Order 2007-2-23, issued February 23, 2007, in response to an application filed in this Docket by the Commonwealth of the Northern Mariana Islands (CNMI), we directed interested persons to show cause why we should not make final our tentative findings and conclusions stated in that order and grant eligible foreign air carriers certain blanket authorities to provide expanded services at the CNMI’s international airports.

We stated that if no objections were filed, all further procedural steps would be deemed waived, and the Department would enter an order which would make final the findings and conclusions of Order 2007-2-23.  

No objections were filed in response to Order 2007-2-23.  On March 15, 2007, the CNMI filed a comment noting the absence of objections to that order, and urging the Department immediately to make final our tentative decision.

While we are issuing a final order in this proceeding, we have, in light of recent developments, decided to alter, in one respect, the authority we proposed to grant in Order 2007-2-23.  In that order, we tentatively found that we should exclude foreign air carriers of the United Kingdom from receiving the extrabilateral authority we proposed to grant, because the current U.S.-U.K. Air Services Agreement contains restrictions which seriously hamper U.S. carriers’ ability to provide service in the U.S.-U.K. market.

Since the time we issued Order 2007-2-23, the United States and the European Union have negotiated the U.S.-EU Air Transport Agreement, which was approved by the European Council of Transport Ministers on March 22, 2007.  This Agreement, which will be provisionally applied as of March 30, 2008, will, among other things, establish Open Skies between the United States and the United Kingdom.  

Under these circumstances, we find that the public interest will no longer require that U.K. carriers be excluded from eligibility for the authority contained in this order once the U.S.-EU Agreement is provisionally applied.  We will, therefore, alter our tentative findings and conclusions in Order 2007-2-23 and make the restriction on U.K. carriers expire effective March 30, 2008.

ACCORDINGLY,

1. We make final, except as discussed above, our tentative findings and conclusions set forth in Order 2007-2-23, and grant all foreign air carriers (except as noted in paragraph 6) which currently hold, or which may subsequently receive, effective Department authority to engage in scheduled foreign air transportation of cargo (whether under authorizations permitting combination or all-cargo services), an exemption from 49 U.S.C. 41301 to engage in the following cargo transfer activities at CNMI airports: (1) to transfer cargo from any of their aircraft to any of their other aircraft, provided that both aircraft are operating to/from a point in the carrier’s homeland; (2) to make changes, at CNMI airports, in the type or number of aircraft used to transport cargo, provided that in the outbound direction the transportation beyond the CNMI is a continuation of the transportation from the carrier’s homeland to the CNMI, and in the inbound direction, the transportation to the carrier’s homeland is a continuation of the transportation from behind the CNMI; (3) to commingle cargo moving in foreign air transportation with cargo traffic not moving in foreign air transportation; (4) to discharge cargo at CNMI airports for transfer to a U.S. carrier for onward carriage to a final destination in the United States or in a third country, and to uplift from CNMI airports cargo transferred from a U.S. carrier which was transported by that carrier to the CNMI from a point of origin elsewhere in the United States or in a third country; and (5) to discharge cargo at CNMI airports for transfer to another foreign carrier for onward carriage to a final destination in a third country, and to uplift from CNMI airports cargo transferred from another foreign carrier which was transported by that carrier to the CNMI from a point of origin in a third country;

2. The authority granted in ordering paragraph 1 above will not permit (1) the carriage of traffic by a foreign air carrier, in its own name and under its code, from any point in the carrier’s homeland to a point in the United States not otherwise authorized by the Department from that homeland point; (2) the carriage of traffic by a foreign air carrier, in its own name and under its code, from any third country point to a point in the United States except as otherwise authorized by the Department; (3) code-share operations to U.S. points unless both carriers otherwise hold Department authority between the points involved and the requisite Statement of Authorization; and (4) cabotage operations;

3. We grant all foreign air carriers which currently hold, or which may subsequently receive, effective Department authority to engage in scheduled foreign air transportation, except as noted in paragraph 6 below, an exemption from 49 U.S.C. 41301 to allow them to serve the CMNI, carrying passengers and/or cargo, and to coterminalize points in the CNMI with other U.S. points for which they hold Department authority;
  

4. The authority granted above shall be effective on the date of issuance of this order, and shall remain in effect for two years;

5. We invite eligible foreign air carriers, except as noted in paragraph 6 below, to apply for exemption authority to serve additional U.S. points on an extrabilateral basis, carrying passengers and/or cargo, where those additional points would be served only on flights also serving the CNMI, and subject to the standard that there must be a procompetitive agreement with the applicant’s homeland country and that interested parties will be allowed to raise overriding public interest reasons for denying the requested authority;

6. The authority granted in this order shall not apply to foreign air carriers of Australia (for passenger or combination services only), China, Japan, and, until March 30, 2008, the United Kingdom, and these carriers shall be deemed not to meet the eligibility standards set forth in this order; 

7. Effective March 30, 2008, the authority granted in this order shall apply to foreign air carriers of the United Kingdom;

8. To the extent not granted, we deny the CNMI’s request for relief in this Docket; 

9. Our action is subject to amendment, modification, or revocation, at our discretion and without public hearing, should such action be necessary in the public interest; and
10. We will serve a copy of this order on the Commonwealth of the Northern Mariana Islands, all U.S. certificated and foreign air carriers, and the Department of State.

By:

ANDREW B. STEINBERG

Assistant Secretary for Aviation

and International Affairs

 (SEAL)

An electronic version of this document is available on the World Wide Web at:

http://dms.dot.gov//reports/reports_aviation.asp
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� Cabotage operations would include the carriage by a foreign air carrier of cargo between the CNMI and other U.S. points for transfer to either a U.S. air carrier, or another foreign air carrier for carriage between the CNMI and a foreign point, in either direction.  Qantas Empire Air, Foreign Transfer Traffic, 29 C.A.B. 33 (1959).


� As we noted in Order 2007-2-23, this authority allows an eligible foreign air carrier to serve the CNMI only on flights to and from points in its homeland for which it already holds Department authority (and, if authorized, to and from behind and/or intermediate points).  Order 2007-2-23 at 9.
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