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Order 2002-9-5
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	                   UNITED STATES OF AMERICA

            DEPARTMENT OF TRANSPORTATION

                    OFFICE OF THE SECRETARY

                             WASHINGTON, DC


Issued by the Department of Transportation 

       on the 5th day of September, 2002






     Served: September 5, 2002 

	2002 U.S.-MEXICO ALL-CARGO EXEMPTION SERVICE CASE 
                                Docket OST-2002-13299

	


	Applications of 
  ATLAS AIR, INC. 

  EXPRESS.NET AIRLINES, LLC

for exemption authority pursuant to 49 U.S.C. 

Section 40109 (U.S.-Mexico All-Cargo Service)
	         Dockets  OST-2002-13183 

                        OST-2002-12714




ORDER INSTITUING PROCEEDING

Summary

By this order we: (1) institute the 2002 U.S.-Mexico All-Cargo Exemption Service Case to select one primary and one backup carrier to provide scheduled all-cargo services in the U.S.-Mexico market; (2) invite interested carriers to file exemption applications, or supplement existing exemption applications, for authority to serve the U.S.-Mexico all-cargo market as set forth below; and (3) consolidate the two already-filed captioned applications into this new proceeding.   

Background

Under the U.S.-Mexico aviation agreement, the United States may designate a total of five U.S. carriers to provide scheduled all-cargo services between the United States and Mexico.  These 
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carriers may serve any U.S.-Mexico city-pair market.  However, such services are limited to one U.S. carrier per city-pair route, unless otherwise agreed.
  

Currently, Amerijet International, Inc. (Amerijet), DHL Airways, Inc. (DHL), Federal Express Corporation (Federal Express), and United Parcel Service Co. (UPS) conduct scheduled all-cargo services in the U.S.-Mexico market.  Emery Worldwide Airlines, Inc. (Emery) previously held authority as the fifth U.S. carrier providing scheduled all-cargo service in the market.  However, Emery ceased all air transportation services in August 2001.
  Thus, one U.S. carrier designation opportunity is available for scheduled all-cargo U.S.-Mexico services.

Express.Net Airlines, LLC (Express.Net) and Atlas Air, Inc. (Atlas) have each filed an application requesting exemption authority and designation to provide scheduled all-cargo service as the fifth U.S. carrier to serve the Mexico market. 
  Both carriers propose to commence services as soon as possible.  Capital Cargo International, Inc. (Capital) filed an answer to Express.Net’s application, stating that, among other things, it intends to file its own application for U.S.-Mexico all-cargo service. 
   The Dayton Parties, Emery Forwarding, Atlas, and Express.Net, each filed an additional response to Express.Net’s application in Docket OST-2002-12714. 
   Emery Forwarding and Express.Net filed answers to Atlas’ application.

Proceeding

In view of the opportunity to designate an additional U.S. carrier to serve the U.S.-Mexico all-cargo market, and in light of the competing applications filed in this matter, we have decided to institute the 2002 U.S.-Mexico All-Cargo Exemption Service Case to select one primary and one backup carrier to provide scheduled foreign air transportation of property and mail between the United States and Mexico.  To ensure that we have applications from all interested carriers, we request that all U.S. carriers interested in providing scheduled all-cargo U.S.-Mexico services file exemption applications for the authority, as specified below. 
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Whether granting the available authority for U.S.-Mexico all-cargo services is required by the public interest will not be at issue.  The rights involved constitute a valuable resource obtained in exchange for granting Mexico route opportunities for its airlines to serve the United States.  The public interest clearly calls for use of these rights.

In awarding the available authority, our principal objective will be to maximize the public benefits that will result from award of the authority in this case.  In this regard, we will consider which applicants will be most likely to offer and maintain the best service for the shipping public.  We will also consider the effects of the applicants’ service proposals on the overall competitive environment, including the market structure and the level of competition in the U.S.-Mexico/Central/South America markets, and on any other market shown to be relevant.  In addition, we will consider other factors historically used for carrier selection where they are relevant.

We intend to issue U.S.-Mexico exemption authority for a two-year period to the primary carrier, subject to a 90-day startup condition for each city-pair market, and subject also to certain dormancy notice requirements routinely imposed on U.S.-Mexico air transportation services.
 
   Services will be deemed dormant if they are not operated for 90 days, except where service in the market is seasonal/intermittent.  In all such instances of seasonal/intermittent service, however, applicants will be required, as part of their applications in this proceeding, to identify such markets as seasonal/intermittent in nature; otherwise, the dormancy conditions will apply.   In light of the U.S.-Mexico dormancy conditions, and consistent with our standard practice, we will only grant U.S.-Mexico route authority where an applicant presents firm plans to serve.

In order to assure that the subject all-cargo opportunity is not wasted, we intend to issue backup exemption authority, which could be used if the selected primary carrier does not operate the proposed services.  The backup authority awarded will expire in one year, unless that authority is activated, in which case it will continue for another year, subject to the conditions described above.  Same city-pair proposals will not necessarily be determinative in selection of a backup carrier in this proceeding.  Primary service at a given city pair by a particular carrier does not mean that a different carrier at the same city pair would necessarily represent the next best alternative.  Our principal focus in awarding backup authority is to maximize the use of the available designation opportunity in the event that the primary carrier does not institute service or discontinues service, not to ensure continuation of service in a particular city-pair market.
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We believe that written, non-oral show-cause procedures under Part 302 of our regulations (14 CFR Part 302) are appropriate in deciding this case, and that by using these procedures we can establish a complete evidentiary record and make a selection with the least possible delay and without unnecessary costs to the applicants.  We find no material issues of fact that would warrant an oral evidentiary hearing.  We hope to resolve issues on the basis of pleadings before us.  If upon review of the applications, however, we determine that additional information is required, we reserve our right to request such information.
 

Applications/Evidentiary Requirements

In view of the immediate availability of the route rights, and in light of the carrier interest to commence services as soon as possible, we will expedite the schedule for this proceeding.  U.S. carriers interested in using the available all-cargo designation are invited within two weeks to file applications, amended applications, and/or to supplement existing applications, for the necessary authorizations.  Carriers should file applications for both exemption authority and for 

designation.
  

We have decided to release the following data in the form of information responses to assist the applicants in filing/amending/supplementing their applications or completing their analyses of other applications: (a) Schedule T-100 and T-100(f) nonstop segment data (scheduled and nonscheduled), including cargo traffic, by carrier (U.S. and foreign) by month by direction, beginning January 1999, through the latest available date, between the United States and Mexico; and (b) Schedule T-100 and T-100(f) on-flight market data (scheduled and nonscheduled) , including cargo traffic, by carrier (U.S. and foreign) by month by direction, beginning January 1999, through the latest available date, between the United States and Mexico.
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Except for procedural dates, exemption/designation applications should conform to Part 302, Subpart C of our regulations (14 CFR Part 302).  All applications should be filed with the Department of Transportation (Room PL-401, 400 Seventh Street, SW, Washington, DC 20590), in the captioned U.S.-Mexico service case docket, and should include, at a minimum, the following information for the twelve months ending December 31, 2003; 





1. Proposed schedules showing startup dates, complete routings from origin to destination of all flights, days scheduled, equipment types, and variation of frequencies/routings by traffic season, if applicable.  In addition to seasonal services, applicants should also identify all gateways that will be served on an intermittent basis.

2. Based on the proposed schedules, a cargo traffic forecast, by direction, for the proposed U.S.-Mexico single-plane services, indicating data source of all traffic projections.
  Forecasts should specify the capacity available on the proposed services for U.S.-Mexico traffic and the percentage of express/small package, perishable products, and general air freight expected to be carried.

3. A statement as to whether the aircraft to be used in the proposed schedules are (a) on hand or (b) on order.  If on hand, indicate where, and to the extent to which those aircraft are currently being used.  If on order by purchase or lease, indicate when they will be delivered and how the aircraft will be financed.  Indicate whether the aircraft to be used comply with FAR 36.  If not, indicate specific plans for achieving compliance.

4. Indicate whether or not the applicant now has a station at each of the points it proposes to serve.  Briefly describe the extent of the facilities, equipment, and personnel at each station; 

5. Include an estimate of the gallons of fuel to be used by aircraft type in the forecast year as a result of the proposed operations, and indicate the availability and method of obtaining the necessary fuel; and  

6. A statement as to whether the applicant, if not selected for primary authorization to be designated, would accept a backup award.

Applicants are also free to submit any additional information that they believe will help us in making our decision.  We will authorize service of documents by facsimile and by electronic mail.  Carriers that are interested in such service, however, should state if they want service by fax or email and should provide interested parties with their fax number and/or email address. 
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Procedural Timetable

The subject U.S.-Mexico all-cargo authority is available now.  We intend to process this case on an expedited procedural schedule to ensure that the selected carrier will be in a position to commence services as soon as possible.  To this end, we will make the DOT Information Responses available immediately.  We are establishing the following procedural schedule for other submissions in this case:











Petitions for Reconsideration:



September 10, 2002

Answers to Petition:




September 13, 2002

Applications, Amendments to Applications,

  and Supplements to Applications:


September 19, 2002

Direct Exhibits:


October 3, 2002

Rebuttal Exhibits:


October 17, 2002

Briefs:


October 24, 2002

All dates are delivery dates.  An original and four copies of all submissions are to be received by the Department of Transportation, Dockets, no later than the dates indicated. 
  Due to the expedited nature of this case, service by facsimile is authorized.  Parties should include their fax numbers on their submissions and should indicate on their certificates of service the methods of service used.

ACCORDINGLY,

1.  We institute the 2002 U.S.-Mexico All-Cargo Exemption Service Case, Docket OST-13299, to be decided by non-oral, show-cause procedures under Part 302 of our regulations (14 CFR 

Part 302);

2.  The proceeding in ordering paragraph 1, above, will consider which primary and backup carrier(s) should be selected to provide foreign scheduled all-cargo service in the U.S.-Mexico market, consistent with the provisions of the U.S.-Mexico aviation agreement; 

3.  We consolidate the applications of Atlas Air, Inc. (in Docket OST-2002-13183), and Express.Net Airlines, LLC (in Docket OST-2002-12714), into the 2002 U.S.-Mexico All-Cargo Service Case, Docket OST-13299;

4.  We grant all motions for leave to file otherwise unauthorized documents in the captioned dockets; and
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5.  We will serve this order on the parties identified on the attached service list, including the respondents to the Express.Net Airlines, LLC application in Docket OST-2002-12714 and the Atlas Air, Inc., application in Docket OST-2002-13183; the National Air Carrier Association; the Air Transport Association; the U.S. Department of State (Office of Aviation Negotiations); the Federal Aviation Administration (AFS-200); and the Ambassador of Mexico in Washington, D.C.

By:






READ C. VAN DE WATER

Assistant Secretary for Aviation

  and International Affairs

An electronic version of this order is available on the World Wide Web at 

http://dms.dot.gov//reports/reports_ aviation.asp

SERVICE LIST FOR

 2002 U.S.-MEXICO ALL-CARGO SERVICE CASE 

Robert P Silverberg


Gary Garofalo


Moffett Roller

Counsel for ABX/KittyHawk

Counsel for Air Transport Intl
Counsel for Gemini/Lynden

Silverberg Goldman & Bikoff

1201 Connecticut Ave., NW
Roller & Bauer

1101 30th Street NW Suite 120

Suite #550


1020 19th Street NW#400

Washington DC 20007


Washington DC 20036

Washington DC 20036

David E Vaughan


Larry Wasko


Russ Pommer
Counsel for UPS


Counsel for Arrow

Counsel for Atlas/Polar

Kelley Drye & Warren


1150 Conn. Ave., NW
#900
901 15th Street NW#400

1200 19th Street NW Suite 500

Washington DC 20036

Washington DC 20005

Washington DC 20036








Steve Lachter



John Richardson

William C. Evans

Counsel for DHL


Counsel for Amerijet Intl
Counsel for Evergreen

1150 Connecticut Ave., NW

Crispin & Brenner PLLC
Verner Liipfert Bernhard

Washington, DC  20036


1156 15th Street, NW       
901 15th Street, NW




Washington DC 20005

Washington DC 20005

Nathaniel Breed


Air Transport Assoc

Steve Alterman

Counsel for Federal Express

International Dept, Suite 1100   Counsel for Northern Air Cargo

Shaw Pittman



1301 Pennsylvania Ave NW
1220 19th Street, NW #400

2300 N Street NW


Washington DC 20004-1707
Washington, DC  20036

Washington DC 20037





Marshall Sinick



National Air Carrier Assoc.
Ambassador of Mexico

Counsel for Florida West

910 17th Street, NW, # 800
1911 Pennsylvania Ave., NW

Squire Sanders & Dempsey

Washington DC 20036

Washington DC 20006

1201 Pennsylvania Ave NW #500






Washington DC 20004

US Department of State


Federal Aviation Admin.              Lorraine Halloway

Office of Aviation Negotiations

AFS-200


  Counsel for Emery/Express.Net

2201 C Street NW


800 Independence Avenue NW
  Crowell & Moring

Washington DC 20520


Washington DC 20591

  1001 Pennyslvania Ave., NW










  Washington, DC  20004

Jonathan Blank



Phillip L. Parker

Robert Conion, V.P.

Counsel for Capital Cargo

President, Dayton Area 

Emery Forwarding

Preston Gates Ellis & Rouvelas Meed
  Chamber of Commerce
One Lagoon Dr., Suite 400

1735 New York Ave., NW, #500
1 Chamber Plaza

Redwood City, CA  94065 Washington, DC  20006


Dayton, OH  45402



John R. Mietus, Jr.


David Kirstein


Raymond C. Caballero

Counsel for AirTran


Counsel, North Am. Airlines
Mayor, City of El Paso

Verner Liipfert Bernhard McPherson
1050 Connecticut Ave., NW
Two Civic Center Plaza

901 15th Street, NW


Suite #1100


El Paso, TX  79901

Washington, DC  20005


Washington, DC  20036

Edward Faberman

Air Carrier Assoc. of America

1500 K Street NW Suite 250

Washington DC 20005

�   The two countries have agreed to double-designation services on the following city-pair markets: Dallas/Ft. Worth-Guadalajara/Mexico City/Toluca/Monterrey, Dayton-Mexico City/Toluca, Detroit-Mexico City, El Paso-Chihuahua/Torreon, Houston-Guadalajara/Mexico City/Toluca, Laredo-Guadalajara/Mexico City/Toluca, Los Angeles-Guadalajara/Mexico City/Toluca, Miami-Cancun/Guadalajara/Merida/Mexico City/Toluca, New York-Mexico City/Toluca, and San Francisco-Guadalajara/Mexico City/Toluca.  In addition, the two countries have agreed to triple-designation services in the Los Angeles-Mexico City/Toluca market.  


�   See Order 2002-7-29.   


�   Express.Net proposes to serve the Dayton-Monterrey/Guadalajara/Mexico City and El Paso-Chihuahua markets, and Atlas proposes to serve the Miami/Huntsville/ Los Angeles-Mexico City/Guadalajara markets (see Dockets OST-2002-12714 and OST-2002-13183, respectively).  


�   Capital Cargo accompanied its August 2, 2002, answer with a motion for leave to file late.  We will grant the motion. 


�   Atlas accompanied its August 6 and August 21 rejoinders with motions for leave to file otherwise unauthorized documents.  Express.Net accompanied its August 6 surreply and its August 13 reply with motions for leave to file otherwise unauthorized documents.  We will grant the motions. 


�   Under the dormancy conditions, if a city-pair market is not served for 90 days, the authority to serve that city-pair market becomes dormant and cannot be used.


�   The exemption authority will also contain a notice provision whereby the carrier will be required to notify the Department if it fails to meet the 90-day startup condition, if it discontinues service in the market(s), or if the market(s) remains dormant for 90 days.  


�   In its August 6 and August 13 pleadings, Express.Net states that, as no other carrier has filed a competing application for U.S.-Mexico all-cargo services, the Department should grant it interim authority to serve the U.S.-Mexico all-cargo market, pending completion of a carrier selection case.  Subsequently, on August 19, 2002, Atlas filed a competing application.  In addition, in a rejoinder to Express.Net’s application, Atlas states that if the Department determines that pendente lite action is appropriate here, Atlas is also prepared to use the rights on an interim basis until the Department is able to make a long-term award.  We do not believe that the record of this case is adequate now to make a pendente lite selection.  Furthermore, we would not regard our undertaking of an interim selection as an appropriate use of our resources taking into account all of the circumstances presented, including the fact that we will be conducting the principal selection case on an expedited basis.


�   Any applicant not previously found fit by the Department to provide scheduled foreign air transportation service will be expected to comply with the evidentiary requirements of Section 204.3 of the Department’s regulations (14 CFR Part 204), in addition to the evidentiary requirements set forth in this order.


�   Due to the volume of this material we will be unable to print and distribute copies to the parties.  The Department will issue on request copies of the information responses on computer diskettes.  Parties who wish to receive diskette versions of the information responses should contact the Competition and Policy Analysis Division at (202)366-1049 or (202)366-2352.  Use of the data contained in the Department’s Information Responses (either from hard copy or computer diskette), is restricted to representatives of applicant carriers and interested U.S. parties (i.e., those that have filed applications or comments), in this docket, and only for purposes of participating in this proceeding.


�   Applicants should specify the payload capacity used based on the stage lengths and full routings involved in determining their estimates.  Projected load factors should be space-based and carriers should indicate the average density on which the load factor is based.  All weights must be in U.S. pounds.  The base year for developing the forecast data should be the 12-month period ending December 31, 2001.  The forecast year is the 12-month period ending December 31, 2003.


�   We have not provided for answers to applications.  Applicants may address in their exhibits and briefs any issues raised in any other carrier’s applications.


�   The original filing is to be unbound and without tabs on 8 1/2" x 11" white paper using dark ink (not green) to facilitate use of the Department’s docket imaging system.  In the alternative, filers are encouraged to use the electronic submission capability available through the Dockets/DMS Internet site (http://dms.dot.gov) by following the instructions at the web site.





