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Introduction
The Competitive Enterprise Institute is a non-profit public policy organization dedicated to the principles of free enterprise and limited government, promoting the proposition that consumers are best helped by making their own choices in a free marketplace rather than by being forced into reliance on government regulation.

CEI is nationally recognized as a leading voice on a broad range of regulatory issues, antitrust policy, property rights, and environmental laws.  It was first involved in regulation of airline ticket marketing in 1985.
  It has continued its interest to the present day.

CEI strongly endorses DOT’s decision to move in a deregulatory direction in revising its rules governing the airline industry’s Computer Reservation Services.  We urge strongly that the agency not back off from this position.  We also urge it  to go the next step by making a commitment to total deregulation as quickly as possible and commencing a proceeding to identify the issues that must be addressed during the transition to a deregulated state.
  

The comments already on the several dockets of this proceeding and the NPRM itself provide exhaustive analysis of the rules and possible changes.  CEI would like to emphasize only a few points which could, in our view, profit from additional attention.

Proposals to extend regulation to the Internet

The proposals that DOT actually extend regulation to the Internet in the interests of protecting existing industry participants from the winds of change are too unthinkable to be worth serious attention.  

Deregulation and the consequent increase in complexity of the fare structure created a niche for travel agents as suppliers of information.  In 1977, they accounted for 38 percent of bookings and commissions were between 4 and 5 percent.  After deregulation, agents’ share of the bookings rose to 85 percent by the early 1990s and commissions rose to a peak of 11 percent.  (In 1993, airlines spent $7.6 billion on agent base commissions, which is well over 10 times the average profit of $634 million that the whole industry earns in an average year.
)  

Since then, as the Internet has developed into a source of information, the economic role of travel agents has narrowed, and both bookings and commissions have declined.   

Similarly, the role of Computer Reservations Services, which helped pioneer the development of business oriented data bases,  is changing.  CRSs are still based on software written for IBM mainframes almost 30 years ago.  It is a powerful tool, but advances in computing hardware and software are creating other options.  There is no reason for DOT to attempt to extend the life of a product cycle which may be drawing to a natural close.  (Or which may not be; the CRSs may well find ways to adapt their technology.)

Both travel agents and CRSs can still perform important economic functions, and they should be free to do so.  But they should not be protected against the need to adapt.

Market Power of the CRSs

Almost all discussions of the airline reservation system assume that CRSs have substantial market power over the airlines.  The degree of this power seems over-stated, however.   

Obviously, a CRS derives some power from the fact that each travel agent subscribes to a single CRS, so any airline that does not allow seats to be booked over that system could not derive revenue from that agent.  However, the opposite also applies.  If an airline were to refuse to deal with a particular CRS, then the travel agents that used that CRS would not be able to book on that airline.  And it is impossible to imagine an agent staying in business if it could not book seats on United, or American, or Northwest, or any individual airline that was important to its traveler-customers.  The power is not one-sided.

Furthermore, the idea of CRS market power seems to assume that passengers are ignorant and would not notice if a particular airline were missing from an agent’s repertoire.  This is counter-factual.  The 8 percent of the passengers who take more than 10 trips per year account for 40 percent of  all trips.
  They probably account for an even larger percentage of airline revenue, since they are more likely to be business passengers who pay higher fares.   Obviously, this is a sophisticated group, well-educated and with an incentive to learn about the best available fares and schedules.  No agent could ignore them.

The Internet is eroding whatever CRS market power does exist by making it easier for an airline to reach travelers directly.  A full page ad saying “your agent is not telling you about Airline X” would be a devastating bargaining tool.  

Thus, it appears that any natural market power of a CRS is limited to an ability to charge fees that provide it with a  supercompetitive rate of return only insofar as they do not push this power so far as to cause airlines to engage in massive retaliation.  If booking fees exceed this level, then the explanation appears to lie in DOT’s mandatory participation rules, for the reasons set forth in the NPRM – they prevent airlines from negotiating with CRSs.  Clearly, these rules should be abolished.  

Role of Travel Agents

Travel agents perform multiple functions.  They can be:  (1) Agents acting for travelers to locate the lowest fares or best flights according to the travelers’ criteria;  (2) Independent actors who steer passengers toward  whichever airline rewards them most handsomely, even if that airline is higher in price or less convenient (this is not usually known to the travelers);
  (3) Packagers of travel and other services (e.g., airline, hotel, rental car, tours) that can sold to the public as a bundle.

The NPRM does not have a consistent view of travel agents.  In places, it asserts that any agent that does not provide good service to passengers could not stay in business.  On the other hand, DOT’s emphasis on display bias is based on exactly the opposite assumption – that travel agents are too lazy or too indifferent to the needs of travelers to look beyond the first screen.  

Similarly, DOT’s concern about the impact of override commissions (incentive payments for meeting overall sales quotas, or other special payments from the industry) is based on the assumption that travel agents regard their customers as a product that can be sold to the best-paying airline, not as clients to whom the agency is providing services. 
  This concern appears well-founded.  A 1998 survey found that 52 percent of domestic travel agencies received overrides in 1997, and 69 percent of these indicated that they sometimes book a specific airline as a result.  GAO says that travel agencies estimate that the customer defers to the agent about 25 percent of the time, and that overrides are often a “tie-breaker.”
  Since 1998, base commissions have been reduced, so travel agents could become even more dependent on meeting quotas and receiving overrides, on treating travelers as products rather than clients.

The Internet, by making generally available to the public good information on fares and schedules, is reducing the ability of travel agents to treat travelers as products to be sold to the highest-paying airlines.  This trend is all to the good.  Orbitz, in particular, is a crucial part of the development, because, as CEI has argued at length elsewhere, it represents a recognition by the airlines that all – including both travelers and airlines– are better off if high quality information exists in readily accessible form.  (This analysis is linked here, and is hereby incorporated into these comments.)  Those who want DOT to inhibit the flow of information by various rules that are supposedly based on “fairness” are actually trying to maintain an ability to profit by reason of public ignorance.

In CEI’s view, travel agents will continue to have a major role in the industry.  The Internet, which is removing both their value as searchers for airline fares and their ability to steer passengers to particular airlines, is having a positive effect as well.  As the volume of information about travel options becomes a torrent, travelers need interpreters who can filter it for them and reduce the flow to manageable size, and packagers who can provide one-stop-shopping.  Travel agents can have an excellent future meeting these needs.  But DOT should not attempt to forestall the changes in the industry that are being wrought by technology.
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