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Delta Air Lines, Inc. ("Delta") hereby requests leave to file this brief reply to the answers of American, United and Continental.  Acceptance of Delta’s reply will promote the development of a more full and complete record, and will assist the Department in determining what modifications are necessary to Order 2001-11-15 to prevent the unnecessary waste of valuable U.S.-Brazil frequencies.

1.
No carrier disputes Delta’s point that substantial advance notice is necessary to adequately plan, market and implement a major intercontinental route, such as U.S.-Brazil.  Indeed, each of the applicants has taken the opportunity to again argue for an additional 90 days planning flexibility for themselves beyond March 31, 2002.  It is telling that not one of the responding carriers indicated that it actually has firm plans to use all of its previously allotted Brazil frequencies on April 1, 2002.  If a carrier did actually intend to use the frequencies at the start of the summer season, the December 31, 2001 notice date proposed by Delta would not be a problem, because that is consistent with the 90 day advance notice period that all carriers have implicitly acknowledged is necessary to plan and implement a major new longhaul service.  The fact that carriers continue to argue for an extremely late February 15 notice date for summer season Brazil services – and continuation of their blanket dormancy waivers beyond March 31 – is effectively an admission that they do not intend to commence full utilization of U.S.-Brazil frequencies on April 1.

2.
No carrier disputes that ample Brazil frequencies will almost certainly be available beyond April 1 to permit the continuation of Delta’s daily Atlanta-Rio de Janeiro service.  Continental, in fact, agrees with Delta’s conclusions concerning the abundance of dormant U.S.-Brazil authority.  See, Continental answer at pp. 2-3.  One of the primary objectives of the Order was to “ensure that services in restricted markets are available to the full extent possible.”  Order at 3.  However, unless the Department takes the actions urged by Delta to promptly confirm the availability of unused Brazil frequencies and provide Delta with adequate advance notice and continuing sales authority, Delta will be forced to cancel an important new service that is providing valuable benefits to the traveling public in the restricted U.S.-Brazil market.  

3.
In order to prevent continued uncertainty and under-utilization of U.S.-Brazil frequencies, it is important for the Department to identify and promptly resolve any issues pertaining to further discrete U.S.-Brazil dormancy waiver requests beyond March 31.  Whatever date the Department establishes for carrier notices of U.S.-Brazil frequency utilization should also be the due date for any Brazil dormancy waiver requests.  American was the only carrier that addressed this issue, stating that it would not object to the establishment of a common notice and dormancy waiver application date.  See, American answer at 3.

4.
Finally, Delta is compelled to respond to United’s erroneous suggestion that its Brazil frequencies are not subject to revocation for dormancy, and that it can ignore the Department’s required Brazil frequency utilization notice because of the terms of the certificate transfer under which United acquired its Brazil frequencies from Pan Am.  See, United Answer at n.3.  In fact, the Department has on at least one previous occasion re-allocated United’s former Pan Am frequencies on a temporary basis, and threatened to do so permanently if United did not use them:

“Specifically, we will permit American to use four of United’s frequencies on a temporary basis  . . .”  

***

“We shall . . . provide [United] with the opportunity to retain them and not alter the long-term distribution of Brazil frequencies at this time. We would, of course, reexamine this matter should United not use its frequencies.” Order 95-3-52.

The Department required United to provide prompt updated information to the Department concerning its “plans to implement additional Brazil services to ensure that [United’s] allocated frequencies are not wasted.”  Id.  Accordingly, the Department should clarify for United’s benefit that it is required, like all other carriers, to inform the Department of United’s plans to use (or not use) its dormant Brazil frequencies on the specified notice date.

WHEREFORE, Delta urges the Department upon reconsideration to modify Order 2001-11-15 by adopting the amended Brazil frequency notice provisions and continuing sales authority required to prevent the unnecessary disruption of Delta’s daily Atlanta-Rio de Janeiro nonstop service.
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