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Federal Express Corporation (FedEx Express) hereby respectfully replies to the answers of United Parcel Service Co., Evergreen International Airlines, Inc., and Northwest Airlines, Inc. to the Petition of FedEx Express for Reconsideration and Decision by the Secretary of Order Instituting Proceeding.  Taken together, these answers confirm that there is no certainty concerning whether the Department of Transportation has correctly interpreted the U.S.-Hong Kong Memorandum of Understanding (MOU).


The MOU limits overall U.S. all-cargo fifth-freedom frequencies and limits the number of frequencies that may be provided to a specific third-country.  It uses the term frequency, a term commonly understood to mean a round-trip flight.  The MOU also recognizes that carriers can provide fifth-freedom services to points lying geographically beyond Hong Kong (beyond points), as well as to points lying geographically between the United States and Hong Kong (intermediate points).  Thus, a single round-trip flight that continues beyond the territory of the other party to a bilateral agreement is still one frequency and does not for that reason alone become two round-trip flights.  It may require twice as many operations or slots in the territory of the other party if it exercises beyond, as opposed to intermediate rights, but it is still only one round-trip flight.

There is no need to torture these commonly understood principles in this case.  The MOU has separate per point limitations.  Those can and do serve to restrict the amount of service to each separate intermediate and beyond fifth-freedom traffic point specified in the agreement.  Double-counting frequencies under the overall limitation is unnecessary.

UPS argues that the MOU confers important benefits
 and that “it is the Department that best knows what it agreed with its counterparts from Hong Kong.”
  It may be true that the Department best knows what it agreed to orally, but the language of the MOU speaks for itself, and does not support the restrictive interpretation set forth in the Instituting Order.

Evergreen’s answer puts it in the unusual position of opposing reconsideration of the Instituting Order but also seeking clarification of it.
  With respect to the proper counting of the overall frequency limitation under the MOU, Evergreen’s answer confirms FedEx Express’ position when it asserts that “each operation in and out of Hong Kong counts as one fifth-freedom frequency.”
  Although FedEx Express does not agree with the principle Evergreen propounds, the statement nicely illustrates the source of the confusion.  The MOU uses the term “frequency,” not “operation.”  The term “operation” means something different from the term “frequency.”  The fact that Evergreen has to confuse the two to make its argument confirms that its reading of the bilateral language is flawed.

Northwest opposes FedEx Express’ Petition, asserting that the Instituting Order has “faithfully and accurately” reported the “counting formula agreed between Hong Kong and the United States.”
  Northwest is, however, concerned that the applicants can apply the Department’s “clear” counting formula in “different ways, leading to confusion and argument”
 as to how many frequencies an actual service proposal will require.  It therefore requests that the Department, in its Order on Reconsideration, make an “official finding” on how many frequencies each service proposal will require.

The confusion in the parties’ answers confirms that the Department must reconsider its interpretation of the MOU’s frequency limitation.  In so doing, the Department should grant the interpretation for which the plain language of the MOU calls.  That interpretation is also consistent with its policy of interpreting U.S. bilateral agreements in a way that maximizes the benefits derived therefrom.  Under the text of the MOU, a frequency means one round-trip flight, regardless of whether that flight turns around at, or exercises the bilateral right to continue beyond, the territory of the other party.

Therefore, FedEx Express respectfully requests that its Petition for Reconsideration and Decision by the Secretary of Order Instituting Proceeding be granted.
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� 	UPS cites as evidence of the MOU’s liberality its permission to tack fifth-freedom services in the territory of a third party.  Since UPS already tacks fifth-freedom services without specific bilateral authorization in other areas, they can hardly cite this as an example of a liberal feature.  UPS Answer at 3, ¶ 3 (Dec. 23, 2002).


� 	UPS Answer at 3, ¶ 4 (Dec. 23, 2002).


� 	Evergreen also argues that a one-way operation nonetheless requires the allocation of a round-trip frequency, an issue not addressed in FedEx Express’ Petition and to which it takes no exception.  Answer of Evergreen in Opposition to FedEx Express’ Petition for Reconsideration at 2 (Dec. 23, 2002).


� 	Answer of Evergreen in Opposition to FedEx Express’ Petition for Reconsideration at 3 (Dec. 23, 2002) (emphasis added). 


� 	Evergreen also confuses the terms “intermediate” and “beyond,” asserting that there are both “en route intermediates” and “beyond intermediates” in the MOU.  These terms, which are manifestly inconsistent, are not used in the MOU or anywhere else.  Answer of Evergreen in Opposition to FedEx Express’ Petition for Reconsideration at 3 (Dec. 23, 2002).


� 	Consolidated Answer of Northwest at 3 (Dec. 23, 2002)


� 	Consolidated Answer of Northwest at 3 (Dec. 23, 2002).
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