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I. INTRODUCTION

American
 and British Airways have attempted to refute fundamental facts affecting the competition analysis in this proceeding by introducing misleading studies which fail to reflect market realities and are belied by the carriers’ own actions in the marketplace.  Stubborn realities demonstrate that the American/British Airways alliance is at least as anticompetitive as it was the last time the Department considered it, and antitrust immunity should be denied to ensure at least a modicum of competition if the alliance is approved:

· If American and British Airways were really intent on competing with other alliances rather than eliminating U.S.-London competition, they would both have found other partners or proposed a simple beyond-gateway codeshare alliance.

· If American and British Airways really believed London Gatwick is fully competitive with London Heathrow, British Airways would be developing London Gatwick further rather than reducing its presence there in favor of London Heathrow.

· If American and British Airways really believed that competition for business passengers on U.S.-London routes was intense and they would be unable to charge premium fares because of their dominance at London and their frequency, slot and facility advantage, British Airways would not have been reducing its capacity while increasing its frequencies on transatlantic routes, considering the termination of its unprofitable short-haul flights and counting on higher revenues and yields as a result of its alliance with American.

· If American and British Airways really believed London Heathrow slots and facilities were truly available, they would be willing to give up slots and facilities since they could easily replace them.

In addition to considering the extraordinarily anticompetitive impact of the American/British Airways alliance, the Department must also consider the additional anticompetitive impact of the United/bmi alliance.  The combined impact of two alliances among the primary incumbents at London Heathrow would devastate the prospects for meaningful competition by new entrants at London Heathrow.  The request for alliance approval and antitrust immunity by United and bmi ignores the Department’s admonition that “further service enhancements of carriers already present at Heathrow could, to the degree that they translate into adverse effects on competition, have a negative impact on the market.”  (Order 2000-5-29 at 5)  Additionally, the arguments of United and bmi for approving and granting antitrust immunity to their Alliance Expansion Agreement and Amended Coordination Agreement fail to address the overwhelmingly anticompetitive cumulative effects of immunizing both American/British Airways and United/bmi.  As United and bmi concede, the open skies agreement necessary as a prerequisite for granting them antitrust immunity “will occur only if British Airways, the largest airline in Europe, is successful in its attempt to secure antitrust immunity for an alliance with American.”  (United/bmi Joint Application at 10)  According to the Department in Order 2001-12-5, the U.K. will not sign the open skies agreement which is a predicate for immunizing the United/bmi agreement unless the Department grants immunity to the highly anticompetitive American/British Airways alliance.  

It is perverse to suggest that the public interest could benefit from allowing the four U.S. and U.K. carriers with the most coveted London Heathrow slots and facilities to combine, jointly set fares and fix capacity, eliminate actual or potential competition with their partners and build fortresses at London Heathrow through de facto mergers.  Allowing the four most dominant carriers at London Heathrow to merge into two alliances while there are insufficient slots and facilities for any other carriers would be irresponsible.  The combined effect of approving and/or immunizing both alliances would be the death-knell for competition on U.S.-London, U.S.-U.K., and U.S.-Europe routes.  Consequently, neither United/bmi nor American/British Airways can meet the Department’s standards for granting such applications, and both requests for approval and immunity must be denied.

II. THE DEPARTMENT’S STANDARDS COMPEL DENIAL OF THE AMERICAN/BRITISH AIRWAYS AND UNITED/bmi APPLICATIONS

The American/British Airways combination would dominate U.S.-London and U.S.-U.K. routes and bring unprecedented harm to competition.  The standards applicable to the Department’s evaluation of the de facto American/British Airways and United/bmi mergers compel the Department to deny their requests for antitrust immunity and approval of their alliance agreements.

A. The Standard

United and bmi agree that the American/British Airways and United/bmi alliance agreements cannot be immunized unless they pass the Clayton Act merger analysis applied by the Department in such cases.  (United/bmi Application at 31)  That test requires the Department to consider “whether the Alliance Agreement will substantially reduce competition by eliminating actual or potential competition between the partners so they would be able to charge supra-competitive prices or reduce services below competitive levels.”  (See, e.g., Orders 2001-3-4 at 11 and 92-11-27 at 13)  To that end, the Department must consider “whether the transaction would significantly increase concentration in the relevant markets, whether the transaction raises concern about potential competitive effects in light of concentration in the market and other factors, and whether entry into the market would be timely, likely and sufficient either to deter or to counteract a proposed transactions’ potential harm.”  (Id.)   

Additionally, as part of the public interest analysis required before granting antitrust immunity under 49 U.S.C. § 41308 or approval under 49 U.S.C. § 41309, the Department must find that there is an open skies agreement in place that will allow “any authorized carrier from either country the ability to serve any route between the two countries with no limits on the flights that can be operated.”  (E.g., Order 99-4-17 at 20)  With respect to the U.K., the Department has consistently declared that any grant of antitrust immunity would require de facto open access to London Heathrow and Gatwick for U.S. carriers.  According to the Department’s then Assistant Secretary, antitrust immunity “can only be provided where there are no significant restrictions on the ability of other airlines to enter the markets served by the alliance partners and to respond freely to their initiatives.”
  

The parties defending an agreement or request for immunity have the burden of proving the transportation need or public benefits and the parties opposing the agreement must prove that it would substantially reduce or eliminate competition or that less anticompetitive alternatives are available.  (See, e.g., Order 99-4-17 at 14; finalized by Order 99-9-9)

B. Application of the Standard

Continental has already shown why the American/British Airways agreement fails traditional Clayton Act analysis today, just as it would have been opposed by the Department of Justice using those standards three years ago.
 Continental has also shown why the proposed American/British Airways combination is so irredeemably anticompetitive, would increase concentration in so many markets and would provide so few public benefits that it must be rejected.
  Unlike other antitrust immunized alliances, the American/British Airways alliance has been created to reduce competition on U.S.-U.K. routes, particularly at London Heathrow, and would create an overwhelmingly dominant combination on the largest U.S. intercontinental routes with anticompetitive spillover effects created in other markets.  The proposed alliance creates no end-to-end benefits that could not be achieved by far more competitive alternatives.  Under the American/British Airways agreement, British Airways alone will have the unfettered right to institute new U.S.-London services, while American would have such rights only on U.S.-Europe services.  With British Airways holding an effective veto on American’s U.S.-London capacity, it is clear that the British Airways program of reducing gauge to increase yields while increasing frequencies to attract additional business passengers will continue.  Under these circumstances, the dominant partners would be able to garner far more high-yield passengers than other airlines and squeeze other airlines off of U.S.-London routes.

The companion United/bmi agreements would compound the overwhelmingly anticompetitive effects of an immunized American/British Airways agreement and cannot be considered independently, since even United and bmi acknowledge that the U.K. government will not agree to the requisite “open skies” agreement without a grant of immunity to American/British Airways.  Even if the United/bmi alliance agreements qualified for antitrust immunity under the Clayton Act test and the U.S.-U.K. implemented an open skies agreement, the United/bmi agreements would have to be disapproved and denied immunity because there is no way to provide truly open access at London Heathrow and Gatwick to permit unfettered competition by U.S. airlines such as Continental.  United and bmi not only concede that airport slots and facilities are unavailable at London Heathrow and Gatwick (See United/bmi Joint Application at 49), but also United claims that United/bmi “do not have the slots and airport facilities necessary to mount a meaningful challenge to American/British Airways dominance at Heathrow.”   (Consolidated Reply of United in Dockets OST-O1-10387 and 01-10388, filed November 9, 2001, at 8)  There is no basis for approving or granting antitrust immunity to an alliance between two of the largest carriers at Heathrow without true open skies.

III. AMERICAN/BRITISH AIRWAYS AND UNITED/bmi WOULD HARM COMPETITION AND CONSUMERS BY FORECLOSING COMPETITION AND NEW ENTRY ON U.S.-LONDON AND U.S.-UK ROUTES



United/bmi argue that approval and immunization of their alliance agreements will generate substantial competitive and consumer benefits (United/bmi Joint Application at 11), but just the opposite is true: the combined impact of the proposed United/bmi and American/British Airways alliances would decrease competition between the U.S. and the U.K., increase concentration at London’s prime airport (Heathrow) and prevent other airlines and alliances from competing effectively with Star and oneworld members.  

American and British Airways concede the point made by Continental and others that the scale and scope of the combined American/British Airways network would make it more difficult for smaller airlines to compete with them when they say “corporate customers focus on the lowest overall price for their total travel requirements” and “competition for each customer’s business is driven by the extent to which each carrier’s route network fits that customer’s total travel needs.” (Joint Reply at 25)  With access at the critical London Heathrow airport far greater than any other airline or alliance, the largest airline network in the United States and the largest international operation at London Heathrow, an American/British Airways alliance would clearly be able to meet the “total travel needs” of more corporations than other airlines and alliances, with the possible exception of the Star Alliance.  Adding a combination between two of the largest U.S. and U.K. carriers at London Heathrow would exacerbate the anticompetitive impact of the American/British Airways alliance.

A. With Antitrust Immunity, The oneworld And Star Alliances Would
Have A Stranglehold On U.S.-London Heathrow Routes.


The U.K. has the largest number of U.S.-Europe passengers, accounting for well over one-third of all U.S. traffic to Europe, and London accounts for nearly 90% of the U.S.-U.K. passenger traffic.  (Exhibits of Continental, November 2, 2001 at 10 and 6)  London Heathrow is the primary gateway in the U.K. and by far the largest European airport for U.S. passengers, nearly twice the size of the next largest gateway.  (Id. at 11)  United and bmi agree that London Heathrow “is the busiest and most popular gateway point for transatlantic passengers.”  (United/bmi Joint Application at 7)

While United tries to minimize its strength on U.S.-U.K. routes, it cannot hide the fact that it is one of only two U.S. carriers with London Heathrow slots.
  Similarly, while bmi describes itself as a “relatively small European regional carrier,” it is the second largest slotholder at London Heathrow.  (Exhibits of Continental, November 2, 2001 at 13)  London Heathrow slots are heavily concentrated in British Airways and bmi, which hold 3,498 and 1,254 slots respectively.  (Id.)  bmi has a hub at Heathrow.  United and American, with 238 and 224 London Heathrow slots, respectively, are the only U.S. incumbents at Heathrow.  (Id.)  American’s oneworld and United’s Star alliances together control almost 75% of the London Heathrow slots.  (Id. at 40)  The proposed alliances, therefore, involve the four carriers with the most slots at severely slot-constrained London Heathrow.

United and bmi assert that allowing their proposed combination would “pose no risk to competition.”  (United/bmi Application at 38)  This is absurd.  On its own, an American/British airways merger, which is designed to foreclose competition on U.S.-London and U.S.-U.K. routes, would eliminate airline competition because it would eliminate the primary competitor for each partner, freeing them to control capacity and fix prices to increase their own revenues and to discipline other airlines on U.S.-London and other U.S.-U.K. routes.
  A merger of United and bmi would exacerbate those anticompetitive effects by allowing United and bmi to similarly control capacity and fix prices.
  The two carrier groups would have strong dominance of London Heathrow, with 84% of U.S.-London Heathrow frequencies, and over 80% frequency share in 9 of 11 nonstop London Heathrow markets.  (June 2001 OAG)  Proposed combinations among American/British Airways and United/bmi would create a level of U.S.-London Heathrow seat concentration greater than a merger between the six largest domestic U.S. carriers or combining the top 21 European airlines.  (Exhibits of Continental, November 2, 2001 at 38).  A Star/oneworld duopoly at London Heathrow would crush other competitors and create compelling disincentives for meaningful price competition between the duopolists.

The Department has recognized the dangers of granting this type of authority to Heathrow incumbents.  When the Department granted United and bmi additional codesharing authority after they withdrew their request for U.S.-London Heathrow authority, the Department said “that additional entry for U.S. carriers at Heathrow is an essential goal, and we are pursuing negotiations with the United Kingdom with this purpose in mind” and recognized “that further service enhancements of carriers already present at Heathrow could, to the degree that they translate into adverse effects on competition, have a negative impact on the market.”  (Order 2000-5-29 at 5)  The Department granted the limited authority requested by United and bmi “given the removal of the most controversial Heathrow elements from the package of authority sought.”  (Order 2000-5-29 at 5; see Order 2000-7-27 at 4)  

As the Ranking Democratic Member on the House Committee on Transportation and Infrastructure cautioned earlier this month:

The reduced competition that would result from the de facto merger of AA/BA is reason enough to deny it.  We should also be extremely concerned about the “downstream” effects of the proposal on the U.S. industry.  Approval of this alliance, and the similar proposal of United and British Midland, will eliminate the actual and prospective competition that United and American now face in many Heathrow markets.  This will strengthen American and United financially, and allow them to develop additional Heathrow service, which, in turn, will make it even more difficult for other U.S. carriers to compete at Heathrow, even if they gain theoretical rights to do so.

In addition, the increased domination of Heathrow by United and American will give them substantial marketing advantages over their U.S. competitors.  Corporate customers and frequent fliers prefer to deal with an airline that gives them access to important destinations, such as Heathrow.  To the extent the proposed alliance will strengthen and entrench American’s and United’s domination at Heathrow, their competitors will be disadvantaged and will feel the need to increase their size and strength through defensive mergers.

These views are echoed by the only private expert on aviation competition submitting comments in this proceeding who is not being paid by a participant, who predicts that, 

“[a]lone or coupled with the virtually certain simultaneous approval of the United Airlines/British Midland partnership. . ., [the proposed AA/BA alliance] will dramatically reduce actual and potential competition in most markets between London Heathrow and the United States, even in context of an Open Skies agreement.  Even more important in my view, unless remedies to that reduction in competition are imposed by guaranteeing competitive access to Heathrow by the American partners of other global alliances, it will reduce much-trumpeted global network competition to a two-tier structure that is likely to ultimately end in duopoly.”

American and British Airways claim that opponents have failed “to substantiate that new entry is required on any overlap route”  (Joint Reply at 70), and chastise Continental for citing the long-held, emphatically-stated U.S. position that “open skies” really means “no limits on the flights that may be operated” by willing competitors.  (Joint Reply at 71)   Moreover, American and British Airways have pointed to traffic growth and passengers carried between the U.S. and London Gatwick to claim that access to London Heathrow really is not as important as every other combination carrier serving U.S.-London routes recognizes.  Traffic has grown at London Gatwick relative to London Heathrow precisely because access at London Heathrow has been limited not only by Bermuda 2 but also by slot and facility constraints affecting Virgin Atlantic and other carriers at London Heathrow while British Airways has been reducing its own capacity – but not frequencies – at London Heathrow to expand its high-yield traffic and reduce low-yield connecting traffic.  Moreover, if, as American and British Airways suggest, other airlines have incentives to reduce short-haul flying at London Heathrow in favor of transatlantic flying, British Airways itself has the same incentive and far more slots than any other carrier to transfer from short-haul flights to transatlantic flights.
  

Anyone who really doubts that slot and facility constraints at London Heathrow will continue after studying the record in this proceeding should read the Decision Letter on Terminal Five at London Heathrow, which forecasts that even after Terminal Five is built in 2007 (assuming it is completed then), something less than a 10% increase in flights may be possible but “Heathrow would be unable to meet all the predicted demand . . . all [forecasts] exceed the potential capacity of Heathrow even with Terminal 5.”
  Similarly, claims by American and British Airways that London Gatwick is an acceptable substitute for London Heathrow are belied by the fact that both “British Airways and British Midland gave evidence . . . emphasizing that Heathrow was the only viable location for competitive services against established [foreign] national carriers.”  (See “Applications, Schemes and Orders Relating to a Proposed Fifth Terminal at Heathrow Airport,” Decision letter, November 2001, at Appendix D, section 34.3.18)  Moreover, the Inspector concluded that there is “no realistic prospect of . . . demand being met at other airports in the UK,” and that “neither Gatwick nor Stansted could meet the national need I have identified for a truly competitive international airport serving London. . . .” (Id. at sections 34.5.5 and 34.5.30)

If American and British Airways are truly prepared to rely on their stated views that other airlines will be able to secure the competitive slots and facilities they require at London Heathrow to allow the market place, rather than facility constraints, to determine what airlines fly when at London Heathrow, American and British Airways should volunteer a condition that their alliance would not be approved on U.S.-London routes, and no immunity would be granted, until other airlines have secured the slots and facilities they require initially.  In Continental’s case, that means 10 daily London Heathrow roundtrips operated at competitive times using competitive facilities.

To date, there has been no progress in opening London Heathrow.  Thus, there is no more reason to approve U.S.-London Heathrow codesharing between United and bmi than there was when the two carriers withdrew their request for such authority in 2000.  Similarly, there is no basis for granting either United/bmi or American/British Airways antitrust immunity, and doing so would further entrench the “haves” at London’s most important airport.  Granting antitrust immunity to both alliances simultaneously would make it impossible for the London Heathrow “have-nots” to compete on U.S.-London Heathrow routes. 

B. American/British Airways and United/bmi Would Dominate London-New York/Newark Routes



The United/bmi alliance would also reduce competition on the critical New York/Newark-London routes beyond the reduction produced by a merger of American/British Airways.  Proposed combinations among American/British Airways and United/bmi would create a level of New York/Newark-London seat concentration greater than a merger between the four largest domestic U.S. carriers or combining the top 12 European airlines, since the four immunized carriers would together control over 65% of the total seats.  (June 2001 OAG)  Concentration on the New York/Newark-London Heathrow route would be even more overwhelming:  proposed combinations among American/British Airways and United/bmi would create New York/Newark-London seat concentration greater than a merger between the five largest domestic U.S. airlines or combining the top 16 European airlines.  (Exhibits of Continental, November 2, 2001 at 38)  [CONFIDENTIAL]  As both alliances increase their U.S.-London Heathrow flights, which other carriers would be unable to do, their dominance would increase.

C. The Two Immunized Alliances Would Also Dominate U.S.-U.K. Routes.

With antitrust immunity, United/bmi and American/British Airways could leverage their concentration at London Heathrow and critical U.K. facilities to dominate all U.S.-U.K. routes.  The two carrier groups would then have duopoly control of the U.S.-U.K. traffic.  American/British Airways and United/bmi would together control 65% of U.S.-U.K. frequencies.  Proposed combinations among American/British Airways and United/bmi would create a level of U.K. seat concentration greater than a merger between the four largest domestic U.S. carriers or combining the top 11 European airlines.  

In terms of U.S.-London annual passengers, American’s oneworld alliance alone would dwarf the other European/U.S. alliances between the U.S. and London.  Adding United’s Star alliance to the mix increases that strength.  [CONFIDENTIAL]  With 2.2 million annual passengers, Star members carry each year more than three times the number of U.S.-London passengers than Continental flights carry.  No U.S.-London carrier could effectively challenge the dominant positions of American/British Airways and United/bmi or their alliances.

D. The Rationale for Approving Other Alliances Does Not Apply Here

United and bmi cite previous cases in which the Department approved code shares and granted antitrust immunity and rely on studies and statements of former Department officials touting the consumer benefits of those alliances.  The principles in those cases do not apply here and the benefits of other alliances will not be replicated here, while the anticompetitive effects of these alliances are far worse than those of the historic alliances.  Many previous applications for antitrust immunity have benefited the travelling public because they did not include significantly harmful overlaps or create overwhelming dominance and they involved routes on which other U.S. carriers and alliances had open access and could compete.  The two requests for antitrust immunity presented here are very different.  Not only does the proposed American/British Airways alliance have significant overlaps, but both proposed alliances involve the most dominant U.S. and U.K. carriers at a preferred slot-constrained airport where other U.S. carriers have no access, and no prospect whatever for “slots and airport facilities necessary to mount a meaningful challenge” to the Star/oneworld duopoly at London Heathrow.”  (Consolidated Reply of United in Dockets OST-O1-10387 and 01-10388, filed November 9, 2001, at 8)

Even United/bmi admits that, “Approval of the pending American/British Airways application . . . will reduce the number of major competitors in the U.S.-U.K. market by one, to be replaced by immunized cooperation between two carriers that already hold the largest share of that market.”  (United/bmi Application at 7)  Moreover, “British Airways clearly is the market leader” and “if implemented, the proposed British Airways/American alliance will control more than 50% of the U.S.-U.K. market.”  (United/bmi Application at 9)  As shown above, United/bmi will add to this dominance, eliminate a potential new entrant on London Heathrow-U.S. routes
 and further reduce competition on U.S.-London and U.S.-U.K. routes.

Although American and British Airways attempt to make much of the fact that their flow traffic at London Heathrow has declined while other hubs and alliances have grown, the plain truth is that British Airways has reduced its London Heathrow capacity as part of a plan to eliminate the flow traffic because it has lower yields than London Heathrow point-to-point traffic while other alliances and hubs are competing for the lower-yield traffic British Airways shuns.  Similarly, the two dominant carriers have lost market share on London Heathrow routes because their capacity has declined relative to other carriers, again part of their plan to seek higher-yield business traffic at the expense of lower-yield connecting traffic.

Similarly, American and British Airways argue about shares of unrestricted traffic and published fares, ignoring their own claim that most passengers travel on unpublished fares and the fact that the yields on other airlines’ unrestricted fare traffic are lower than the yields earned by American and British Airways already.

Approving and immunizing the proposed American and United alliances would permit them to divide up the U.S.-U.K. market between themselves, to the exclusion of any competition, just as American and United tried to divide up the domestic market in the ill-fated US Airways/United/American transaction by controlling the then-slot constrained airports in the northeast U.S.  (See Levine Paper at 4)  The anticompetitive effect of such a result on global competition, in addition to U.S.-U.K. competition, would be exceptionally harmful because the U.S.-U.K. aviation routes are the most important intercontinental routes in the world, particularly for the business travelers critical to airline success.  Combining American and British Airways sales and distribution networks in the U.S., U.K. and Europe with their dominance at London and, in particular, London Heathrow, would make it impossible for other airlines to compete effectively between the U.S. and the U.K. or Europe and would harm competition in the U.S. by enhancing the dominance of American, the largest U.S. airline.  Compounding those anticompetitive effects by simultaneously combining United, the second largest U.S. airline, and bmi, with their added strength at London Heathrow, would make it impossible for other airlines or alliances to even think about providing meaningful future competition between the U.S. and the U.K. and the U.S. and Europe.  The negative effects of such a result on domestic competition and employment opportunities at this time, given the service reductions, layoffs and uncertainties created by the tragedies of September 11, would be staggering.

E. The Airline Industry Has Changed Dramatically Since September 11

Since September 11 the competitive landscape has unquestionably changed.  Indeed, American’s own Chairman has been in the forefront of airline executives announcing that the aftermath of September 11 is causing serious, continuing problems.
  [CONFIDENTIAL]  British Airways, for its part, has announced a “radical strategic review of the future ‘size and scope’ of the airline,” including possible abandonment of short-haul operations (which would eliminate virtually all of the American/British Airways alleged connection benefits at London Heathrow) and “a withdrawal from BA’s heavily loss-making second base at London Gatwick airport”  (which would eliminate all of the American/British Airways alleged connection benefits at London Gatwick and concede that London Heathrow is a far more critical airport than London Gatwick).  The British Airways team has been “told ‘to think the unthinkable, even going back to BOAC, because the world is now very different.”  (“BA review includes abandoning short-haul routes,” Financial Times, December 11, 2001)

As Continental’s Chairman has said, “alliances are more important today.”  Good alliances extending connecting opportunities and broadening the scope of smaller airlines are even more critically important to providing competition for industry giants such as American, British Airways and United.  At the same time, anticompetitive alliances eliminating competition between those industry giants on overlapping and adjacent routes would make the struggles of smaller airlines to compete effectively even more difficult at a time when airline finances remain fragile.

More importantly, as a result of September 11, no one can predict the future of international airlines with any confidence.  [CONFIDENTIAL]  Thus, rushing to complete proceedings on an anticompetitive alliance between major airlines re-evaluating their route structures from top to bottom based solely on information about their historic and current route structures and without the benefit of comprehensive updates on their analyses and plans would indeed be arbitrary and capricious.

IV. AS UNITED/bmi RECOGNIZE, AN OPEN SKIES AGREEMENT WILL NOT RESULT IN MORE LONDON HEATHROW ACCESS


United and bmi suggest that with “implementation of a liberalized U.S.-U.K. bilateral agreement, meaningful alliance-based competition will become possible in the [U.S.-U.K.] market for the first time.”  (United/bmi Application at 9)  They also suggest that “a liberalized U.S.-U.K. bilateral regime offers the potential for an increase in the number of carriers operating service in specific U.S.–London city pairs,” including New York-London Heathrow.  (Id. at 40)  Unfortunately, neither a liberalized agreement nor “open skies” will enable the Heathrow have-nots to compete with the American and United duopoly, as United and bmi know.
  

United and bmi’s disingenuous predictions of increased competition through an “open skies” agreement cannot be reconciled with the Joint Applicants’ admission that:

With the exception of London’s Heathrow and Gatwick airports, slots and facilities generally are readily available at the U.K.’s international airports to support new or increased services by U.S. carriers.  For some considerable time, Heathrow has been, and continues to be, congested.  Consequently, Heathrow operations are subject to slot and terminal infrastructure restrictions, including constraints on nighttime movements.

(United/bmi Application at 49)  

[CONFIDENTIAL]

As Congressman Oberstar has said, “even if we have ‘open skies’ for Heathrow on paper, new U.S. carriers will not be able to obtain the slots needed to compete.”  (Oberstar Letter at 2)  This conclusion is consistent with Continental’s understanding that the agreement being negotiated with the U.K. will provide no assurances that Continental or other U.S. airlines will actually be able to secure competitive slots and facilities at London Heathrow or additional competitive slots and facilities at London Gatwick.  If so, the “open skies” agreement will be a sham.

The skies over the U.K. are already sufficiently open that U.S. airlines can today provide service freely between the U.S. and any point in the U.K. except London’s Heathrow and Gatwick airports.  The only benefit to U.S.-U.K. passengers from an “open skies” agreement would be opening London Heathrow and Gatwick to extensive competition.  The open skies/closed-airports agreement under negotiation would have the opposite result, however, since it would further entrench and strengthen the dominance of American/British Airways and United/bmi at London Heathrow and permanently foreclose the possibility of effective U.S.-U.K. competition for the duopoly.  In 1998, the Department’s then Assistant Secretary declared that antitrust immunity “can only be provided where there are no significant restrictions on the ability of other airlines to enter the markets served by the alliance partners and to respond freely to their initiatives.”
  Without wide open access to competitive slots and facilities at both London Heathrow and London Gatwick for U.S. carriers such as Continental, the American/British Airways and United/bmi proposals fail to meet this standard.

V. ANY CONNECTIVITY BENEFITS FROM THE AMERICAN/BRITISH AIRWAYS AND UNITED/BMI ALLIANCES COULD BE SECURED BY  FAR LESS ANTICOMPETITIVE MEANS


bmi claims that “only through becoming part of a global airline network can bmi fully realize the potential opportunities available to it under a new U.S.-U.K. agreement.”  (United/bmi Application at 26)  United claims it needs bmi “to link U.S. points with European and other global points via Heathrow and other global points via Heathrow.”  (Id. at 6)  Since both bmi and United are already established at London Heathrow, however, both carriers could obtain (or already have) the same connectivity benefits through alliances with other partners.

Just as the American/British Airways alliance would eliminate actual U.S.-London competition, the United/bmi alliance would eliminate potential point-to-point U.S.-U.K. competition and reduce U.S.-Europe competition, not enhance network options for United passengers and shippers already served by existing blanket codeshare arrangements with antitrust immunity.  United also does not need bmi to gain access at London Heathrow, since United has its own slots and already ranks third in terms of London Heathrow U.S. gateways (after American and British Airways).  Since United can already offer on-line access through its Star partners to the points served by bmi, no significant public benefits sufficient to offset the anticompetitive harm of a Star/oneworld/ American/British Airways duopoly at London Heathrow is even arguable.

Even if United and bmi could provide network benefits from their alliance, these benefits are not unique to their alliance and could be secured by far less anticompetitive means.  Under an “open skies” agreement, bmi could achieve connectivity benefits between points throughout the U.S. and European routes via London Heathrow through an alliance with a U.S. carrier not now serving London Heathrow to gain access to a domestic U.S. network.

[CONFIDENTIAL]

New pro-competitive alliances made possible by disapproval of the proposed American/British Airways and United/bmi alliances would not only benefit passengers and shippers and avoid the substantial harms of the proposed alliances between the four dominant carriers at London Heathrow, they would also hasten the potential for vigorous new competition and competitors on these routes through a truly competitive “open skies” agreement.

VI. CONTINENTAL WOULD REQUIRE COMPETITIVE FACILITIES AND COMPETITIVE HEATHROW SLOTS AND CONTINUED ACCESS AT LONDON GATWICK TO COMPETE WITH IMMUNIZED  AMERICAN/BRITISH AIRWAYS AND UNITED/bmi ALLIANCES


Because the proposed American/British Airways and companion United/bmi alliances are so anticompetitive, they must be disapproved and denied antitrust immunity.  If the press accounts on both sides of the Atlantic are correct, however, and the U.S. is set to approve and immunize those agreements despite their extraordinary anticompetitive effects, Continental must have sufficient flights operated on a competitive schedule with sufficient slots and facilities to enable Continental to provide and maintain even minimal competition before combined American/British Airways and United/bmi operations are launched.  If the Department allows virtual transatlantic mergers of the U.S. and U.K. airlines with the largest presences at London Heathrow, open skies will be meaningless to new entrants at London Heathrow such as Continental if they are not guaranteed sufficient competitive slots without payment and facilities to implement competitive schedules between their primary U.S. hubs and London Heathrow and expand them as needed to meet market demand and competition.  

Because there are no additional slots available, the two immunized alliances must be required to divest enough competitively-viable slots permanently and without compensation to new entrants at London Heathrow such as Continental so they can institute meaningful competitive service between their U.S. hub gateways and London Heathrow.  Those divestitures must occur no later than the date antitrust immunity is granted.  The alliance partners would recoup the value of these slots, which were a gift to them under Bermuda II, from the enormous profits which their immunized alliances would produce for them.  In addition to slots, the alliance partners must relinquish adequate facilities such as gates, ticket counters, back offices, baggage facilities and service offices, transfer desks, airport lounges, piers, office space, and storage areas in prime locations.  Because the alliance partners cannot be trusted to divest themselves of desirable slots and facilities for their competitors, fair and impartial procedures must be adopted for reallocation and transfer of competitive slots and facilities.

A. Continental Requires Competitive Slots To operate 10 Daily Roundtrip London Heathrow Operations


Reallocating slots to Continental would foster competition with the proposed American/British Airways and United/bmi alliances, providing consumers with more service and pricing options.  Continental, the strongest potential competitor to the American/British Airways and United/bmi alliances, must initially receive an allocation of 140 weekly competitively viable slots, enough to provide 10 daily roundtrip London Heathrow operations.  These slots should be provided without charge and within 30 minutes of Continental’s requested slot times.

1. Continental Requires 12 Slots for Six Roundtrip New York/ Newark-London Heathrow Flights


Continental is the most viable competitor to the two proposed alliances for vital New York-London traffic.  Continental has the only true hub at New York/Newark, with 279 daily flights serving 110 cities, including 17 daily flights serving 16 transatlantic destinations.  With 22% of New York traffic, Continental has the largest share, compared to American’s second place 19% share.  The massive improvements at Newark International Airport, including the only New York area airport train connection to midtown Manhattan, make Newark International Airport the most convenient airport in the New York/New Jersey area and an especially attractive alternative to New York JFK.

2. Continental Also Requires Slots for Additional Houston-London Heathrow Service and New Midwest U.S.-London Service


Continental at Houston is the most viable competitor to American/British Airways for important southwestern U.S.-London traffic.  Continental’s Houston hub provides the only direct competition for American/British Airways at Dallas/Fort Worth for flow traffic between London and points throughout the southwestern United States, one of the fastest-growing regions of the United States.  Continental connections at its Houston hub also compete with United’s Los Angeles and San Francisco hubs for West/Southwestern-London flow traffic.  Among U.S. carriers operating international flights, Continental’s passenger share of Southwestern U.S. traffic (15%) is second only to American’s share.  

In the state of Texas, American and British Airways could control 100% of the seats between London Heathrow and cities in Texas, including Houston and Dallas/Ft. Worth, if and when American and British Airways move Dallas/Ft. Worth services from London Gatwick to Heathrow.  Continental’s proposed Houston-London Heathrow flights would be the only significant competition on Texas-London Heathrow routes with American and British Airways at Dallas/Ft. Worth.  Since a significant percentage of the traffic between Dallas/Ft. Worth and London is flow traffic, Continental’s ability to compete effectively at Houston is critical to competition in the southwestern U.S. and will ensure American and British Airways will have to work to attract through passengers and shippers.  Thus, Continental must have the ability to operate at least three daily flights between Houston and London Heathrow to match the frequencies American and British Airways are positioned to offer at Dallas/Ft. Worth and Houston.  Moreover, should American or British Airways increase their frequencies at Dallas/Ft. Worth or if British Airways increases its frequencies at Houston, Continental would require additional slots and frequencies to respond effectively and to meet demand.

In addition, Cleveland-London Heathrow service by Continental would provide a new midwestern hub competing with Chicago for flow traffic.  A midwest hub–London Heathrow flight, in addition to New York/Newark-London Heathrow and Houston-London Heathrow service would place Continental in a position to provide competition for U.S.-London Heathrow traffic on a nationwide basis.  Thus, two London Heathrow slots must be available for daily Continental Cleveland-London Heathrow service to add competition to the American/United duopoly at Chicago and to provide Cleveland with nonstop Europe service in its largest transatlantic market plus the ability to connect at London Heathrow to other points in Europe.  Because it is centrally located between Chicago and New York City, Cleveland offers connecting passengers in secondary cities an alternative choice of London gateways.

B. Continental Needs More Than Slots To Compete with the Proposed American/British Airways Alliance


Slots alone would not enable Continental and other new entrants at London Heathrow to compete with immunized American/British Airways and United/bmi alliances on London Heathrow routes.

Facilities at London Heathrow are as constrained as slots, if not more so.  The British Airports Authority has indicated that it would be virtually impossible to handle new entrant carriers without the transfer of facilities from incumbents.  To accommodate 10 new daily roundtrips between London Heathrow and the U.S., Continental must be given prime airport space to provide reliable, quality and customer friendly operations.  These facilities must be provided with lease terms that are reasonable and standard for London Heathrow and must include administrative space, arrivals lounges (with showers), baggage desks, gates, maintenance space, Presidents Club and departure lounges, ticket check-in-counters, transfer desks, and ticket sales positions so Continental would have a meaningful opportunity to compete.

Other potential threats to competition posed by the proposed American/British Airways merger require other remedies.  While the remedies outlined below are unique and would not be relevant or required in normal alliance proceedings, the extraordinary circumstances surrounding this case, the unique and significant constraints at London Heathrow and the wholly anticompetitive nature of the American/British Airways alliance make these type of remedies required to provide some possibility of competition if the alliance is not rejected outright.

Frequent Flyer Programs:  American has the largest frequent flyer program in the U.S. by far, and British Airways has the largest frequent flyer program in the U.K.  The combination of the American AAdvantage™ frequent flyer program, the largest in the world, with British Airways’ Executive Club, the largest program in the U.K., would increase American/British Airways ability to dominate the market.  For this reason, American/British Airways should be limited to reciprocal frequent flyer earning (accrual) and burning (use) and prohibited from leveraging one program to benefit the other carrier’s flights.

Corporate Accounts/Travel Agents:  American/British Airways would be able to use their dominance between London Heathrow and the U.S. to force market share shifts on both alliance and non-alliance routes.  To avoid this anticompetitive result, American/British Airways should be restricted from providing corporate discounts and travel agent incentives that are predicated on achieving market share goals on the other carrier’s flights.  The immunized alliances should not be allowed to use their dominance to persuade the customers of one partner to favor the flights of the other partner.  

Local Market Dominance:  American/British Airways dominate many local U.S.-U.K. markets.  Previous limitations on other antitrust immunized alliances have included restrictions on certain local market fares.  To cure the extraordinary  dominance of the proposed American/British Airways alliance in many local U.S.-U.K. markets, the alliance should be barred from using antitrust immunity to establish any fares jointly in certain local markets.  The restriction should include local markets between London and New York/Newark, Dallas/Ft. Worth, Chicago, Miami, and St. Louis for American/British Airways.

Capacity Inundation:  With their vast slot portfolios and joint market dominance, American/British Airways will be able to swamp markets with capacity.  This capacity inundation would make competition from other carriers virtually impossible.  To prevent the alliances from using their vast slot portfolio and joint market dominance to foreclose competition from other carriers in this manner, the proposed alliances should be restricted from adding any seats or flights to any U.S.-London gateway for five years after codeshare or antitrust immunity begins.

CRS Advantages:  Under current U.S. CRS rules, there is no limit on the number of displays for a codeshared route.  Thus, American/British Airways would be able to use their antitrust immunized codeshares to create multiple listings in the CRS systems, thereby increasing their screen presence at the cost of other airlines which are relegated to less competitive screens.  To prevent the proposed alliances from using their antitrust immunized codeshare to create such multiple listings in the CRS systems and forcing other airlines to less competitive screens, the alliance partners should be limited to only one CRS display per flight, even if both airlines (and additional alliance partners) display their code on a flight.  This is the remedy to so-called screen padding American itself advocates in the CRS rulemaking.

Operational Advantages:  Unless the slot, facility and other remedies are in place before the proposed alliances and immunity are implemented, American/British Airways could leverage their codesharing or antitrust immunity to squelch new competitors before other carriers are able to commence London Heathrow operations.  This would give the proposed alliances a further edge over new entrants than the London Heathrow incumbents now enjoy.  To prevent the proposed alliances from inhibiting competition by instituting codesharing or immunity before other carriers are able to begin London Heathrow operations, the alliances should be prohibited from implementing codesharing or antitrust immunity until all remedies are in place, including institution of the London Heathrow service proposed by new entrant airlines.

Together with United/bmi or on its own, the proposed American/British Airways alliance is so anticompetitive that it requires each and every one of the remedies discussed above.  Implementation of the entire set of remedies proposed would ameliorate the anticompetitive effects of an American/British Airways merger although no remedies will completely cure them.    

VII. THE DEPARTMENT SHOULD RESOLVE KEY COMPUTER RESERVATIONS SYSTEM ISSUES BEFORE COMPLETING THIS PROCEEDING 


In 1997, the Department began a rulemaking proceeding designed to determine whether the rules governing computer reservations systems (“CRSs”) should be retained and, if so, with what changes.  (See Docket OST-97-2881, 62 Fed. Reg. 47606, Sept. 10, 1997)  Several issues in that proceeding must be resolved before the Department can evaluate fully the anticompetitive effects of the alliances under consideration in this case.  American and British Airways have said  resolution of those issues is more appropriately addressed in the CRS rulemaking proceeding, but the Department must resolve those issues before permitting American and British Airways to exploit their dominance in CRS listing by implementing their proposed merger on U.S.-London routes.

First, the Department must decide whether the CRS rules “should be amended to address potential consumer deception and unfair competition as a result of codesharing” as American urged.  (Comments of American in Docket OST-97-2881, filed December 9, 1997 at 12-13)  As noted above, there are currently no limits on the number of times a single flight may be displayed by codeshare alliance partners.  American has argued that “there is no consumer benefit to the multiple display of the same flight.  Indeed, the multiple display of a single flight has an anticompetitive effect – it frequently removes from the view of the travel agent or consumer a competitive alternative to the multiple listed flight.”  (Id. at 13, emphasis in original)  American and British Airways have recognized “double-listing of codeshares in CRSs, or so-called screen-padding, is an issue of general applicability and should properly be addressed in the pending [rulemaking proceeding], and not in this proceeding.”  (American/British Airways Reply in Dockets OST-01-10387 and 10388, filed November 9, 2001, at 19)

Continental has previously shown that American/British Airways would gain a tremendous marketing edge in the U.S. if their applications were approved and the CRS rules remain unchanged.  Not only would the two airlines be able to establish prices and schedules jointly, but also they would be able to double the display of American and British Airways flights by adding codeshare flights.  As a result, American/British Airways flight displays would constitute 60% of displays between Newark International Airport and London Heathrow and 62% of displays between JFK International Airport and London Heathrow, based on June 2001 schedules.

In the CRS rulemaking, American has recommended that the Department prohibit multiple display of code-share flights and instead require alliance partners to show their multiple codes “in a single listing of the flight.”  (American Comments in Docket 97-2881 at 14)  Whether the Department adopts American’s recommendation or not, it must resolve this issue before the full extent of the adverse impact on competition of the American/British Airways and United/bmi applications can be determined.

As American has recognized, the Department is also considering in the CRS rulemaking proceeding whether to prohibit an airline from distributing software to travel agents that allows them to reorder displays in its favor.  (See American’s CRS Answer at 9; see also Docket OST-95-430)  This issue was raised in the Preference MAAnager enforcement case, where an Administrative Law Judge agreed that the Department had disapproved of “a vendor practice enabling travel agencies to force their agents to use biased secondary displays” and that biased software “will deceive consumers,” but nevertheless concluded that American’s distribution of Preference MAAnager did not violate the current CRS rules.
  Continental and others have recommended that the CRS rules bar system owners and marketers from distributing biased displays at any point in the distribution chain.  (See Comments of Continental in Docket 97-2881, filed December 9, 1997, at 9-10; see also Delta Comments in Docket 97-2881 at 30-31)  Without prior resolution of this issue, the anti-competitive effects of the proposed alliance would be significantly exacerbated by allowing Preference MAAnager to be applied on U.S.-U.K. routes.

DOT Secretary Mineta said last month that “[t]he next stage” in the CRS proceeding “will be the issuance of a notice of proposed rulemaking” and stated his intention “to have the Department complete the proceeding promptly.”  (Letter from Hon. Norman Y. Mineta to Hon. Mike Hatch, dated October 31, 2001, filed in Docket OST-97-2881)  Several key issues raised in the CRS rulemaking must be resolved prior to a decision in this case because of their adverse impact on competition.

VIII. THE PROCEDURES ESTABLISHED BY THE DEPARTMENT ARE INADEQUATE TO EVALUATE THESE ALLIANCES, AND THE APPLICANTS HAVE NOT FULLY COMPLIED WITH THE DEPARTMENT’S REQUIREMENTS


The Department has failed to institute even the very procedures it found necessary to consider the American/British Airways alliance alone last time,  despite the fact that the prospect of two immunized alliances involving the four most dominant carriers operating at the constrained London Heathrow airport makes the issues even more complex this time around. 

In the first American/British Airways proceeding, the Department decided to hold an oral hearing before the Department’s Decisionmaker, with questions of witnesses, oral testimony, and direct and rebuttal exhibits necessary to resolve the same factual issues arising in the present case; this time, the Department has refused to have any oral hearing.  Last time, the parties had an “opportunity to challenge exhibits and arguments in the course of hearing procedures, so that evidence would be thoroughly examined in a hearing context.” (Order 98-7-23 at 3)  Parties were given the right to present oral “direct and rebuttal testimony” and “to submit proposed questions to the Decisionmaker for use in questioning other parties,” and the Decisionmaker and the staff would have used those questions, as well as their own, to better understand the facts presented.  (Order 98-7-23 at 3)  These procedures were established to “satisfy our regulatory needs for resolving the complex issues in this proceeding and . . . provide all parties with sufficient opportunity to present their views” and so “material facts could be resolved.” (Order 98-7-23 at 4)  

Although the procedures to be used when antitrust immunity for American and British Airways was considered before fell far short of the rigorous consideration by an objective Administrative Law Judge not also involved in negotiations with the U.K. or subject to the same political influence as other Department staff, the procedures provided for last time at least attempted to meet the requirement for due consideration of the complex, controversial facts which must be analyzed in connection with an alliance so anticompetitive on its face, particularly in the largest U.S.-Europe market.  In contrast, this time around the same government agency has determined that no hearing whatsoever is required to consider the same issues raised last time, clearly a reversal of policy unexplained by the Department.  (See, e.g., Atchison, T. and S.F.R. Co. v. Wichita Bd. Of Trade, 412 U.S. 800, 807-808 (1973); Greater Boston Television Corp. v. FCC, 444 F.2d 841, 852 (D.C. Cir. 1970), cert. denied, 403 U.S. 923 (1971))  

The only explanation given by the Department for its decision refusing to hold any oral proceeding to consider the unique facts presented by this unprecedented alliance suggests that the Department has been unduly influenced by a foreign government and its objectives, to the detriment of U.S. consumers, airlines and cities.  Clearly, the dispute over the availability of slots and facilities cannot be resolved without testing by cross-examination the witnesses and the contradictory facts they have alleged, but the Department now claims these are “factual issues involving economic and policy questions” rather than critical facts themselves, such as whether slots and facilities are truly available to new entrants at London Heathrow.  (Order 2001-12-5)  

The fact that “a formal hearing would require a significant amount of time” seems to have been the Department’s primary concern, since it “would like to be able to issue our decision in this case by early next year” to “take advantage of this potential opportunity to achieve an open skies agreement with the United Kingdom” (Order 2001-12-5), apparently without regard to resolution of issues and facts affecting the dominance of American and British Airways and the impact of combining all four of the largest carriers at London Heathrow into two immunized alliances, including particularly the issues of whether competitive slots and facilities are available for new entrants at London Heathrow (and Gatwick) airports.  

In reaching its decisions on the procedures to be applied in this proceeding, the Department is clearly relying more on ex parte information it has received from the U.K., a foreign government, than from U.S. stakeholders.  Thus, in denying motions of Continental and Northwest, the Department said, 

the U.K. is unwilling to sign an open skies agreement unless and until we have granted the applicant’s request for approval and antitrust immunity.  Because of a pending challenge to the U.K.’s authority to sign a bilateral aviation services agreement with the United States, we must act promptly on the application filed here by American and British Airways.  Currently, the European Union has asked the European Court of Justice to rule that the Commission – and not individual member states – is the appropriate party to negotiate aviation relations with the United States.  The ECJ is expected to issue its ruling soon.  A favorable ruling for the Commission could seriously inhibit our ability to reach an Open-Skies agreement with the United Kingdom.  (Order 2001-9-12 at 4).  

Clearly, if the Department and its officials conducting negotiations with the U.K. had not already prejudged the outcome of this proceeding, there would be no reason to rush to judgment here.  Rather than give due consideration to the application before it by establishing at least the minimal procedural safeguards instituted when the same alliance presented the same factual questions before the Department before, the Department has chosen to rush through its proceeding because of discussions it has had with the U.K. on concluding a so-called “open skies” agreement with the U.K. which might open the U.K. skies but would not open the U.K. airports at London Heathrow and Gatwick.

The existence of a prejudgment pursuant to an unrecorded agreement with the U.K. is confirmed by the fact that British Airways has already announced that its deal with AA “has been secured after the personal intervention of Tony Blair” and that approval will be announced January 7.  (See “BA clinches its American tie-up,” Mail on Sunday, London, December 9, 2001.)  Moreover, the Department has been engaged in “ongoing discussions” with the U.K. Office of Fair Trading, allegedly with “no discussion of open skies or any indication of DOT’s consideration of alliance immunity matters.”  (See “Delta Seeks EC AA-BA Review, DOT, U.K. Look at Competition,"  Aviation Daily, December 13, 2001)  It strains credulity to suggest that the Department could meet with the Office of Fair Trading behind closed doors to discuss “technical issues” because it “is important for competition authorities reviewing the same cases to review their approaches,” without discussing open skies, the necessary predicate for any alliance, or “any indication” of their substantive consideration of the same alliances. 

DOT has taken unprecedented steps to expedite the proceeding, trampling on the rights of opponents (shorter dates for each step than last time, refusals to entertain petitions for reconsideration of procedural orders, failure to require complete updating of the record after September 11, refusal to provide any hearing and rushing to judgment), rendering it virtually impossible for those who seek to preserve U.S.-London competition to demonstrate why the Department’s pre-judgment of the issues through its negotiations with the U.K. must be reversed.  

Although the Department’s regulations require that “information provided by the applicant shall be updated in a timely fashion throughout the period of consideration of the application,” and the applicants are on notice that this requirement applies to them (see Order 2001-11-10 at 12), they have so far failed to provide complete updates to the information supplied by them previously.  Thus, British Airways has not yet supplied for the record its strategic review examining transatlantic competition, service at London Heathrow and London Gatwick and its review of a potential new business model in light of September 11 and its aftermath.  (See “BA review includes abandoning short-haul routes,” Financial Times, December 11, 2001)  Similarly, neither British Airways nor American has provided analyses of “potential for traffic growth, expansion into geographic markets,” documents addressing the subject of competition in air travel between the U.S. and the U.K. as well as behind/beyond both countries in light of September 11 and its aftermath.  Both airlines have clearly also considered new marketing alliances as well as termination of old ones since August 10, but updated information and documents on analyses conducted in connection with such alliance discussions have yet to be provided.  If American and British Airways fail to update the record as required by the Department’s rules, providing complete documentation cross-referenced to the information requirements addressed in their initial application or subsequent orders, they will have failed to meet the Department’s requirements, and their applications cannot be approved.  If they submit such information and documentation now, other parties must be given an opportunity to comment on the updated information submitted.  

IX. CONCLUSION

For the foregoing reasons and those stated in Continental’s November 2 Answer, there is no legal basis to approve the overwhelmingly anticompetitive American/British Airways de facto merger, with or without the companion proposed United/bmi merger.  Approving or immunizing both alliances simultaneously based on the existing record, without the requisite procedural safeguards and in the absence of true U.S.-U.K. open skies and open airports at London Heathrow and Gatwick, would be arbitrary, capricious and an abuse of the Department’s discretion.
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� 	Common names are used for airlines.


� 	United and bmi have also applied for antitrust immunity covering Lufthansa, Austrian, Lauda Air and SAS which may well have harmful impacts on U.S.-Europe and intra-Europe routes, but the issues Continental is addressing here relate primarily to the harmful United/bmi effects on U.S.-London routes.


� 	Testimony of Charles A. Hunnicutt, Assistant Secretary of Transportation for Aviation and International Affairs, Before the Antitrust Business Rights and Competition Subcommittee of the Senate Judiciary Committee, March 19, 1998, at 5.  Accord, Orders 99-7-22 at 2; 98-3-31 at 4; 97-9-4 at 24.


� 	Comments of the Department of Justice, Docket OST-97-2058, filed May 21, 1998, at 1.  See Continental Answer in Dockets OST-01-10387 and 01-10388, filed November 2, 2001 (“Continental Answer”), at 7-10.  The Department and the parties do not yet have the benefit of a Department of Justice analysis on the antitrust issues in this case.  See Letter from Rep. James L. Oberstar to DOT Secretary Norman Y. Mineta, dated December 6, 2001 (“Oberstar Letter”), at 3.


�	See generally  Continental Answer.


� 	Continental has already shown that there are far less anticompetitive means of achieving any competitive benefits which could be achieved by approval of a de facto American/British Airways merger.  See Continental Answer at 52-54.  Less anti-competitive alternatives to United/bmi are discussed in Part V below.


� 	[CONFIDENTIAL]


� 	The anticompetitive effects of such a merger for Continental and other upstart carriers are described in Part III. A. of Continental’s Answer.


�	United and bmi acknowledge that “the underlying objective of their Alliance Expansion Agreement is to enable the two carriers to plan and coordinate services over their respective route networks as if there had been an operational merger between them.”  United/bmi Joint Application at 5 n.8.


�	Oberstar Letter at 2.


� 	Answer of Michael E. Levine in Dockets OST-2001-10387 and 10388 filed November 19, 2001 (“Levine Answer”), at 2.


�  	Indeed, British Airways is already considering reductions in its “loss-making short-haul activities” in favor of its “long-haul operations” that “are the ‘bed-rock’ of the airline.”  Analysts suggest that the “focus will be on Heathrow, on stand-alone profitable short-haul routes and on those providing profitable ‘fat feed’ (of transfer passengers) to the long haul services,” potential concentration “of its short-haul operations on the routes to the main business destinations in Europe,” and a possible “withdrawal from BA’s heavily loss-making second base at London Gatwick airport with a concentration of the group’s operations at its main Heathrow hub.”  (See “BA review includes abandoning short-haul routes,” Financial Times, December 11, 2001)   When British Airways submits these analyses for the record, as it must as part of its obligation to update the record throughout the proceeding, the Department and the parties will gain critical insights on what British Airways really thinks about London Heathrow services compared to London Gatwick services and what connecting services will continue to be offered at London Heathrow or London Gatwick for transatlantic passengers, including particularly those passengers who are not traveling to “main business destinations” which already have non-stop U.S. service and multiple on-line connecting opportunities.


� 	See “Applications, Schemes and Orders Relating to a Proposed Fifth Terminal at Heathrow Airport,” Decision letter, November 2001, at paragraphs 30 and 32 and Appendix D, section 34.3.8.  Moreover, the decision letter makes it clear that other conditions, including approvals for extension of London Underground lines and river diversions, must be met before Terminal 5 can be built and that continuing noise litigation may constrain current operations and future growth at London Heathrow.  (See, e.g., paragraphs 50, 51, 66 and 70)  As a spokesman for the Heathrow Association for Control of Noise said, the ceiling on flight movements represents “the end of the line for growth at Heathrow.”  “Go-ahead for $3.6 bn Heathrow Terminal 5,” Financial Times, November 20, 2001.


 


� 	See Part VI below.


� 	An independent bmi would be a true “new entrant” on U.S.-London Heathrow routes, but entry by bmi as part of a Star/United/bmi alliance would have no more impact than adding United flights to its existing portfolio.


�	American chairman Don Carty has recently noted that American is "still losing millions of dollars every day," that its current load factors "aren't anywhere near what we'd need to carry just to break even" and has warned that "I hope no one is surprised when we report a very, very big loss for the fourth quarter and the full year."  "American CEO Warns Of 'Very, Very Big' Loss," Aviation Daily, Article #195721, December 11, 2001.








� 	For similar reasons, United and bmi are wrong that “attainment of a U.S.-U.K. open skies agreement . . . would eliminate the basis for denying United and bmi authority to place bmi’s designator code on transatlantic flights operated by United at London Heathrow.”  United/bmi Joint Application at 10 n.20. 


� 	Testimony of Charles A. Hunnicutt, Assistant Secretary of Transportation for Aviation and International Affairs Before the Antitrust, Business Rights and Competition Subcommittee of the Senate Judiciary Committee, March 19, 1998, at 5.  This standard is also reflected in DOT Orders 99-7-22 at 2; 98-3-31 at 4; and 97 3-34 at 4, 8-9.


� 	See Part VII below.


� 	See Continental Answer at 18-19.


� 	Order Denying Motions of AEP and Northwest and Granting Cross-Motion of American for Summary Judgement in American Airlines, Inc. and Sabre Travel Information Network (Enforcement Proceeding), Docket OST-95-430, at 5.


�  	As Continental understands it, U.S. negotiators are refusing to insist on slots and facilities at London Heathrow and Gatwick airports in the negotiations with the U.K.





