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By motion dated December 24, 2002, Federal Express Corporation (“FedEx”) has asked to have the Department’s Office of Aviation Enforcement and Proceedings facilitate discussions by the parties in an effort to develop a proposed allocation of Hong Kong 5th freedom frequencies.  Atlas Air, Inc. (“Atlas”) hereby submits its answer to the FedEx motion.

Atlas supports the premise underlying the motion – that it is in the public interest for the parties to attempt to reach a compromise making it unnecessary for the Department to divvy up the very limited number of available frequencies.   Therefore, Atlas believes it is appropriate for the Department to take action to alleviate the antitrust concerns that are standing in the way of settlement discussions.

It is unclear whether the presence of a DOT advisor will provide adequate comfort to all parties contemplating participation in such discussions.  To eliminate the remaining 

antitrust concerns of Atlas and others
 and thus to ensure that discussions take place, the Department should follow Evergreen’s suggestion and grant antitrust immunity to the parties during the settlement process.

In order to do this, the Department needs to grant 49 U.S.C. §41309 approval to the carriers’ oral agreement to discuss settlement.  Section 41309 approval is entirely appropriate here.  An agreement facilitating settlement of a highly contested, hard-fought case will preserve valuable resources of the parties as well as the Department.  Such an agreement is neither adverse to the public interest nor in violation of the governing aviation statute.  See 49 U.S.C. §41309(b).

Under 49 U.S.C. §41308, the Department is authorized to exempt persons affected by a section 41309 order from the antitrust laws to the extent necessary to allow such persons to proceed with the underlying transaction.  Because discussion of settlement possibilities is in the public interest and not all parties appear likely to participate without antitrust immunity,
 an exemption from the antitrust laws is needed.  It well may be that the contemplated discussions are already exempt from antitrust scrutiny by virtue of the Noerr-Pennington doctrine.  See, e.g., A.D. Bedell Wholesale Co. v. Philip Morris Inc., 263 F.3d 239, 251-54 (3d. Cir. 2001), cert. denied, 2002 U.S. Lexis 255 (Jan. 7, 2002).  Nevertheless, to eliminate the risk of litigation and enable the parties to discuss reducing their frequency requests, the Department should grant antitrust immunity, as it has on various prior occasions.
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I hereby certify that I have, this 3rd day of January 2003, caused a copy of the foregoing answer to be served by e-mail on all persons listed below:
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	Megan Rosia
	Northwest
	Megan.rosia@nwa.com

	Thomas F. Donaldson, Jr.
	FedEx
	tfdonaldson@fedex.com

	David L. Vaughan
	UPS
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	Mark Atwood
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    Russell E. Pommer

�  While believing that the Noerr-Pennington doctrine exempts settlement discussions of the type contemplated from antitrust scrutiny, Atlas contacted the Department of Justice for its thoughts and guidance. During a conversation with an Antitrust Division official, Atlas counsel was advised that DOJ generally takes the view that engaging in anticompetitive activities in the course of settling a case is "not right" and on occasion has filed lawsuits against settlement negotiation participants. 


 


�  Atlas, for one, is reluctant to accept a risk of antitrust challenge by participating in settlement discussions in the absence of antitrust immunity or some other meaningful type of comfort.





�  In Joint Application of United Air Lines, Inc. et al., for instance, the Department immunized an alliance agreement after finding that the Joint Applicants were “unlikely to proceed with the Alliance Agreements without antitrust immunity.”  Order 2001-1-19 at 12.  According to the Department, “[s]ince the antitrust laws let competitors engage in joint ventures that are procompetitive, we think it unlikely that [the transaction] would be found to violate the antitrust laws.  Nevertheless, the record suggests that the Joint Applicants could be subject to extensive and burdensome antitrust litigation if we did not grant their request.”  Id.  See also Application for Discussion Authority with Antitrust Immunity, Order 88-12-12 at 11 (“[w]e are concerned that some carriers may choose not to participate in the discussions without an explicit grant of antitrust immunity, even though in our view no immunity is required”).
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