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Deutsche Lufthansa Aktiengesellschaft (“Lufthansa“) hereby submits these comments in response to the Department of Transportation’s November 15, 2002 Notice of Proposed Rulemaking concerning Computer Reservation Systems (“CRS”).  Lufthansa supports substantial deregulation of the CRS business since this will allow competition to flourish, to the benefit of consumers.  Lufthansa also supports the Department’s determination to treat all CRSs -- airline-owned or otherwise -- under the same set of regulations.  However, Lufthansa does not agree with the Department’s proposed restrictions on access to MIDT data.

A.
General Comments on CRS Regulation 



The travel distribution industry is transitioning to a more competitive setting in which alternatives to the CRS-based distribution model are developing  and becoming more important.  Lufthansa therefore agrees that it is appropriate for the Department at this time to review CRS regulations and consider what changes might be warranted to ensure that travel distribution remains competitive and that consumers are able to find the most appropriate fares in the most efficient manner.  

Lufthansa supports the DOT‘s intention to simplify the rules and at the same time to bring free market forces to bear on the travel distribution market thereby serving the interests of the travel community and consumers. Current rules for mandatory participation and against discriminatory booking fees have been blocking competitive market forces. These rules have fostered an economic model which has created an oligopoly of prosperous system providers leaving the airlines with unjustified high distribution costs which neither benefits the airlines nor the consumers. 

Lufthansa supports the proposed removal of these particular rules so as to enable the airlines, for the first time, to negotiate CRS arrangements in the manner and for the range of services that best suits each airline, without artificial requirements imposed on parties to such arrangements. Through negotiations with systems, airlines may be able to achieve distribution costs and services best suited to their needs were airlines and systems freed of regulations. Lufthansa believes that in an ideal deregulated environment, it would be able to reduce its booking costs considerably through negotiation ultimately benefiting the consumer of air transportation.

Lufthansa also agrees with the notion that the systems, regardless of airline ownership, continue to have significant market power over airlines and for this reason some regulatory framework has to be maintained.  Lufthansa, for example, continues to heavily depend on all CRS systems since approximately 88% of Lufthansa’s U.S. bookings in 2002 were made by agents using those systems, including online agents. 

In addition, it is noteworthy that other parties are also currently exercising market power. Their impact may not be as widespread as that of the CRS systems on a regional or market segment basis, however, such parties can negatively impact competition as well as consumer interests. Specifically, some agents have developed market power in specific areas such as corporate business travel.  They have exercised their power by trying to charge smaller airlines a fee in order to be included in their supposedly neutral flight displays. Therefore, in order to protect consumers, Lufthansa favors rules for agents consulting consumers about travel choices. If the CRS rules continue to require that systems present comprehensive and neutral product information to their agents, then this should be complemented by a requirement that requires agents provide their customers with such information without any manipulation that prefers or disadvantages one or more air providers. 

Under the current economic model, airlines bear about 90% of the systems‘ cost and the agents as users and beneficiaries of the systems contribute, disproportionately, approximately 10%. In this setting, agents do not necessarily have incentive to use the system in the most cost efficient manner placing additional cost-burden on the airlines. Future rules should not preclude options by which agents bear a more reasonable share of the costs of the system they use.

 
Lufthansa disagrees with the DOT’s assumption that the airlines‘ access to detailed booking data reduces competition in the airline industry.  Instead, we believe that the availability of the data enhances market transparency among all competitors and consequently enhances competition.  Therefore, as discussed further below, we request that such data should remain available to all parties who want it. 

Overall, Lufthansa believes and agrees with DOT that some rules must remain in place because it is likely that at all times there will be one or more players which have market power over the others who may use their power to the detriment of the consumer of air transportation. Accordingly, we would estimate that in the US market significant CRS-cost cuts may be negotiated that are certain to benefit the consumer. If all of the rules were discontinued without any replacement we estimate that as a consequence of the remaining market power of some CRS players the savings potentials will not be realized.

Further, Lufthansa urges the Department to act consistently with the terms of the Air Transport Agreement between the United States and Germany, entered into force April 16, 1956, as amended by a 1996 Protocol.  That Protocol, discussed in the comments submitted by Lufthansa on September 22,  2000 in response the Department’s Supplemental Advance Rulemaking Notice, requires that each nation act to ensure fair and unbiased CRSs.  It also imposes a variety of non-discrimination obligations on each nation to ensure that airlines of each have an equal opportunity to compete in terms of travel distribution.  Thus, the Department should not adopt any regulatory changes that would effectively disadvantage non-US airlines in dealing with CRSs in the United States.  Similarly, the Department should, to the maximum extent possible, harmonize its regulations with the revised regulatory code being formulated in the European Union.    


Lufthansa also agrees that if the Department maintains regulation of systems, it should do so regardless of airline ownership of such systems.  Lufthansa here again refers the Department to its September 22, 2000 Comments.  There, Lufthansa explained in detail why it believes that the Department has ample authority under 49 U.S.C. 41712 to regulate non airline-owned systems, and why it should do so as long as it regulates other systems.  Lufthansa concurs in the Department’s determination that non-airline-owned systems may be regulated under its statutory authority to regulate “ticket agents” since these systems effectively act as agents for airlines in forming a critical part of the travel distribution chain.

B. The MIDT Proposals Should Not be Adopted

Lufthansa,  a current subscriber of MIDT data from each of the CRSs, strongly urges DOT to maintain the current MIDT rules in place, with none of the proposed changes that would limit the content of this data.  Under the Department’s proposals, CRSs could include in the data only those airlines that have given their explicit consent to be included and could not include data that shows total sales by individual agencies.  Both of these proposals, reflected in proposed rule 255.9(d) and (e), would reduce the value of MIDT for the airlines to such an extent that it is likely that we would no longer purchase the data. since the scope of the whole market and the potential for each individual airline can no longer be determined.  The result would be reduced market knowledge and consequently reduced competition.

One of the issues that has been raised about MIDT is the cost of purchasing the data.  Obtaining the data on a global basis is valuable for a full service network carrier such as Lufthansa.  We use the data for route planning and marketing purposes, including the negotiation of override arrangements with agents. Purchasing MIDT on a global basis is expensive. The price structure is set by the CRSs and is far from being cost-related and can be prohibitive – with the effect that only very few carriers can afford to purchase MIDT. Making MIDT affordable to all carriers would respond to the concerns raised by the Air Carrier Association of America, some of whose members may already purchase MIDT, as well as other smaller carriers.   All carriers competing in a market would be able to function with equal information.  MIDT data would not provide any undue advantages for hub-dominant carriers.   Market transparency has always enhanced competition.    

Larger carriers have invested substantially in MIDT data because of its value in business planning.  They would effectively diminish that investment since the MIDT data they now buy would be of little value if carriers could opt out or specific agency information was excised, as proposed by the Department.  The better answer is to maintain current rules designed to make the data available to all carriers on a non-discriminatory basis.  The market is, as noted, developing products geared to smaller carriers, and these products should address their concerns.     

There are carriers, such as Lufthansa, that  have decided to invest significant amounts in analyzing the markets in order to compete with other carriers while there are other carriers which deliberately do not invest in acquiring the same level of information, knowing they will consequently not be able to compete on an equal basis.  In such situations these carriers, together with large agencies, support regulation prohibiting the competitors from utilizing the tools in which they have invested. A rule such as that favored by the smaller carriers would in fact distort competition by reducing access to information that makes the market work more efficiently.   

American Express (and other global agents) clearly pursue the goal of possessing exclusive knowledge about travel information related to corporate travel.  In handling corporate business on a global basis the large global agents currently have a dominant position in the industry. They are opposed to the fact that airlines acquire (through MIDT) similar knowledge, because they are in competition with the airlines regarding the design of the airline product for the end consumer. In this context they also use the data protection argument --  meaning to exclude the airlines from competition, e.g. for corporate business.

Corporations and their representatives claim that travel patterns of their employees can be identified by MIDT data.  This claim is, in most instances, incorrect.  If an agent is located at a corporation’s address and if such agent is doing business exclusively for that corporation, MIDT can provide that information.  However, if the same agent is handling travel arrangements other than for that corporation the user of MIDT cannot identify the corporation’s total travel activities.


DOT proposals would permit CRS to include only those airlines in MIDT which have given their explicit consent and only those agents‘ bookings which have given their specific consent. Both options would reduce the value of MIDT for the airlines to such an extent that they would consider cancellation of MIDT subscription since the scope of the whole market and the sales potential  can no longer be determined by an individual airline. Instead some other players (like global agents) will become the only owners of such data. This reduces market transparency and consequently reduces competition. 

Lufthansa proposes that MIDT be available to all carriers who want it so they can compete effectively with other carriers and eventually have the same information as large agencies. For that purpose it is necessary that  airlines can purchase MIDT products which the airline can specify according to individual needs and budgets.
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