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The Association of Asia Pacific Airlines (AAPA) files these comments on the U.S. Department of Transportation (DOT), Office of the Secretary, Notice of Proposed Rulemaking (NPRM) on Computer Reservation System (CRS) Regulations; Statements of General Policy, docket numbers OST-97-2881, OST-97-3014, and OST-98-4775 on behalf of its membership with the exception of Japan Airlines, which has elected to abstain from this filing.

THE ASSOCIATION OF ASIA PACIFIC AIRLINES

The AAPA is the trade association of 17 major airlines based in the Asia Pacific region.  The association was founded in 1966 to provide a forum for examining international air transport issues and for developing action plans on matters of mutual concern.  Its members include Air New Zealand, All Nippon Airways, Asiana Airlines, Cathay Pacific Airways, China Airlines, Dragonair, EVA Air, Garuda Indonesia, Japan Airlines, Korean Air, Malaysia Airlines, Philippine Airlines, Qantas Airways, Royal Brunei Airlines, Singapore Airlines, Thai Airways International and Vietnam Airlines. 

OVERVIEW

In the AAPA filing submitted to the DOT in 2000, AAPA commented that the CRS rules should be maintained to protect consumers and promote healthy competition among CRSs because the industry in the U.S. remains dominated by four CRS vendors that wield substantial market power over airlines.

Today, AAPA’s stand regarding this issue remains.  Although the Internet seems to provide airlines with an alternative channel for distribution, CRSs are still the main distribution avenue of airlines’ products and, therefore the rules are a necessity in maintaining fairness.

However, AAPA hastens to add that the rules need to be revised or even rewritten to foster more vigorous competition among CRSs, to produce a cost effective business environment for CRSs and airlines, and ultimately to bring benefits to consumers.  Even after this round of revision, the rules would need to be evaluated from time to time to meet changes in the industry.
Finally to give teeth to the eventual revision, AAPA requests that any revised CRS rules should require that existing CRS Participating Carrier Agreements (PCAs) be revised to bring PCA provisions in line with the revised CRS rules.

AAPA’S COMMENTS ON THE NPRM 

This document sets out the views of AAPA member airlines on the rules proposed by the DOT governing airline computer reservations systems.  The document addresses several of the NPRM’s significant proposed changes (denoted in bold in each subsequent numbered paragraph) to the rules that affect airlines.

1. Third-Party Hardware and Software – The existing rule will be made more flexible for the travel agent in that it will require that CRSs allow an agent to use equipment of its own, or of another GDS, to access alternate GDSs.  Thus, a system may no longer block an agent’s access based on the equipment that the agent uses.
AAPA member airlines have no objection to DOT’s proposal and agree that the existing rule that blocks agency access to various GDSs be amended as travel agents should be able to access multiple systems (i.e. GDSs, airline reservation systems) easily.  This would be another measure of how truly competitive the CRS industry is.

While AAPA is in general agreement with the Department’s proposal, AAPA wishes to add that CRSs, as technology leaders, should ensure that the installation and de-installation of its software on agents’ hardware be a simple task (i.e. plug-and-play) and not costly as the CRSs would perceive this as revenue loss and any additional cost or revenue loss anticipated by the CRSs is likely to be passed on to the airlines.
2. The Mandatory Participation Rule – DOT proposes to eliminate the mandatory participation rule that today requires airline owners of a CRS to participate in all CRSs on the same basis as in the one it has an ownership interest in.
The AAPA agrees with the DOT’s general conclusion that the mandatory participation rule hinders greater market efficiency in the CRS industry and should therefore be removed.  AAPA thinks that such a rule prevents market actors from selecting their business partners and negotiating the business terms of their choice.

The new policy will however fail to achieve its intended goal unless the DOT mandates the elimination of other contractual provisions in the PCAs that affect market efficiency in the same way as the mandatory participation rule.  These contractual provisions in the PCAs contribute to the lack of competition among the CRSs for the participation of carriers based on the value and quality of CRS services.

The non-competitive CRS environment produced a lack of accountability and a lack of assurance of quality and reliability of CRS product/data/service.  Disclaimer clauses such as what follows are common in the PCAs:

CRS and its Affiliates disclaim and Participating Carrier hereby waives all warranties, expressed or implied, including but not limited to, any warranty of merchantability or fitness for intended use of any equipment, data or services furnished hereunder, or any liability negligence, tort or strict liability with respect to the equipment, data or services furnished hereunder.  Participating Carrier agrees that neither CRS nor any Affiliate of CRS shall be liable to it for consequential damages under any circumstances (including loss of air transport revenues).

Other clauses bind airline participants to involuntarily accept expanded contractual obligations, new distribution markets and channels, thus depriving airlines of their self-determination in distributing their own products. Therefore, to enable a carrier to freely select its business partners and negotiate the best business terms of its choice, the carrier should be able to select the CRS, the specific distribution channel (e.g. bricks-and-mortar agencies, Internet booking facility), the specific subscriber, as well as the geographical area in which the carrier’s products are to be distributed.

· An illustration: Distributor/Supplier Relationship

In order to successfully sell a product/service, an effective distribution strategy is critical to allow the product/service to reach out to as many potential consumers as possible.  The relationship between a CRS and an airline began with such a vision.

In any competitive and profit making industry, a supplier (airline) of quality products is able to choose their preferred distributor (CRS) and differentiate among the many different distributors, based on the latter’s cost efficiency and the quality of service.  Further, the supplier is able to determine the targets of distribution: geographical location and type of consumers; and to audit and exert control on the quality and effectiveness of the retailers (subscribers) within the distribution network of each distributor.

However, in the CRS-airline distributor/supplier relationship, airlines are not able to exercise these rights of a general business relation.  For example, peculiar non-discrimination provisions artificially restrict airlines from self-determining how they distribute their products.  “Subscribers” or retailers for airlines’ products are not well-defined entities and new “Affiliates” of CRSs widen both the scope of the relationship and business obligation for airlines.  

In some PCAs, such clauses appear and have been activated:

(i);

“….. Subscriber means any Person that is authorized to use the System.”

(ii);

“Participant shall participate in every CRS in which CRS has a direct or indirect ownership interest in every country in which services of such a CRS are offered, to the extent that

(i) the display of services does not discriminate against Participant and

(ii) any charges to Participant are not discriminatory.”

And (iii):

“Affiliate means, with respect to any entity at any time, a Person

(i) that at such time owns or controls, directly or indirectly, 50% or more of the capital stock (or other ownership interest, if not a corporation) of such entity ordinarily having voting rights, sfs

(ii) 50% or more of whose capital stock (or other ownership interest, if not a corporation) ordinarily having voting rights at such time is owned or controlled, directly or indirectly, by such entity or

(iii) 50% or more of whose capital stock (or other ownership interest, if not a corporation) ordinarily having voting rights at such time is owned or controlled, directly or indirectly, by such entity or 50% or more of whose capital stock (or other ownership interest, if not a corporation) ordinarily having voting rights at such time is owned or controlled, directly or indirectly, by another Person that at such time owns or controls, directly or indirectly, 50% or more of the capital stock (or other ownership interest, if not a corporation) of such entity ordinarily having voting rights.”

· CRS Ownership Concern

AAPA understands that the mandatory participation clause was written to ensure fair competition because airlines associated with a CRS through an ownership interest, an affiliate’s ownership interest, or a marketing arrangement were presumed to have a propensity to choose their CRS participation level based on the impact on the profits of their associated CRS, rather than on the value of the CRS service to their airline operations.  The fear was that these “parent carriers” would lower their level of participation in other CRSs, for a reason unrelated to CRS price, in order to place the competing CRSs at a competitive disadvantage.

However, the industry has evolved and CRSs are less or no longer dependent on airline ownership.  Furthermore, the key decision of participating level in a CRS is the breadth of distribution and the commercial (cost efficiency) factor.

Again it is insufficient for the mandatory participation rule to be eliminated in the DOT rules; its counterpart in the PCAs must be eliminated as well to give reality to the new regime.

If such contractual clauses continue to exist in their present form, the traveling public will suffer the trickle-down effect of owner airlines forced to participate in all CRSs at the same level regardless of each CRS’s cost efficiency. Therefore, the AAPA reiterates that it is critical that the DOT mandates that PCAs be revised accordingly to reflect the new set of CRS rules.

3. Rules Barring Display Bias – DOT proposes to maintain the existing requirement that information in the systems be organized in an objective and unbiased manner.
In AAPA’s opinion, some kind of non-discriminatory display rule should be maintained in the rules.  Therefore, AAPA fully supports maintaining the existing requirement that information in the systems be organized in an objective and unbiased manner.

The principal display provides travel agents and consumers with non-discriminatory and unbiased information.  Without the rule that prohibits biasing of display by carrier identity, there is significant risk of CRSs biasing displays for carriers with ownership/marketing agreements.  Larger carriers could also be in a position to influence or purchase options that provide them with better displays.  Given the volume of information that exists and the dynamic nature of information changes in the airline industry, covering the entry and exit of airlines serving a market and the changes to existing airlines’ schedule, the traveling public, especially the less than frequent travelers, would not be in a position to determine if the information provided them comprised all the choices there are to make their travel decisions.

With the rules in place, the same display algorithm is applied to all carriers and routes on an equal basis.  The traveling public will be well armed with the latest offering of flight availability and not be deprived of real choices.

Conversely, there should not be a rule prohibiting the existence of any special displays that deviates from the unbiased display if this is at the request of the passenger.

4. Booking Fees – Consistent with its proposal to eliminate the mandatory participation rule, the Department proposes to eliminate the prohibition which has forced GDSs to charge all suppliers the same prices for the same level of services.
AAPA agrees with the proposal to eliminate the prohibition against discriminatory booking fees, as this rule has acted as a barrier for carriers to negotiate with the CRSs for lower booking fees.

It is recognised that, in the long term, the likely outcome of the removal of this rule is that carriers with greater bargaining capability will be able to negotiate for lower booking fees based on their overall booking volumes in the CRSs or their dominance in a particular market.  

In the short term, however, since CRSs are still the major distribution channel for airline products, CRS booking fees may actually increase at an exorbitant rate for ALL carriers. This is one possible scenario. Another scenario is for the small and medium sized carriers with less ability to negotiate to see their CRS fees increased to an unaffordable level, leading to the termination of their participation in CRSs.  Such an action would certainly affect their competitive position in the aviation market and ultimately hurt consumers.  Therefore, the AAPA suggests that a mechanism be devised to forestall this from happening.

While regulating booking fees runs counter to the spirit of fostering vigorous competition, an elimination of the prohibition of discriminatory booking fees without a safety net, at least in the short term, may be detrimental for airlines and consumers who will pay higher fares as a result.  As it is, the 10% or 12% cap in fee increases stated in some PCAs is already onerous in the current environment where there are no rules for CRSs to justify increases.  As it stands, many CRSs raise booking rates significantly year after year, leaving airlines with no practical recourse but to acquiesce.

Given the existing market power of CRSs over airlines and the absence of a total replacement for CRS and their agency subscribers, small/medium sized airlines with no negotiation power with CRSs may see their booking fees increased substantially.

A mechanism to prevent this scenario from happening can be established that would not have to be expressed in absolute value terms but in terms of increases, for instance, not exceeding the average annual rate of fee increase applied over the past several years.

5. Marketing and Booking Data – The NPRM proposes a number of modifications to the rule covering Marketing Information Data Tapes (MIDT) that are intended to give a competitive edge to new entrant carriers and travel agents.  This includes proposals to eliminate agency specific data and to allow airlines to “opt-out” of displaying or distributing its data in the MIDT.  
AAPA disagrees with these modification proposals, as the MIDT is extremely valuable in its current form, enabling airlines to recognise new markets and sales opportunities.  

MIDTs play a vital and effective role in flight schedule planning and distribution planning.  MIDT data enables both new and existing carriers to spot new viable routes to enter and to efficiently distribute their new products, to identify existing routes to expand, to analyze the performance of sales offices and travel agents to improve customer service, to evaluate partnership opportunities, and to customize marketing and promotional activities.  These are but some examples of cost-efficient planning activities that are based on MIDTs.  

· A Ban on the Release of Data on Bookings Made by Individual Travel Agencies

AAPA does not support the proposed regulations of "aggregating the data for specified geographic areas or markets and ban the release of booking data made by individual travel agencies."

The identification of subscribers and their distribution activities is essential to cost-efficient planning of the distribution of both incumbent carriers’ and new entrants’ products.  Indeed, this information enables airlines to determine which subscribers are most suitable and effective to distribute their products.  Without this information, distribution planning is made more problematic and cost-efficiency will be compromised, thereby making it significantly more difficult to enter and compete on new routes. MIDT data is also used today for research, route development, and pricing and revenue management.  

· A Ban on the Release of Data on Bookings for Airlines That Have Not Consented to the Release of Data on Their Bookings
The value of an MIDT lies in having a true representation of the market, the complete data.  If a number of airlines withdraw consent for their data to be released, the partial data remaining in MIDT would have little value.  Therefore, it is not appropriate for airlines to opt for their data to be hidden.

However, if this rule were introduced, AAPA finds the suggestion fair that airlines cannot purchase MIDT unless they have consented to their own data being released.

· International Versus Domestic/Regional MIDTs

Overall, the DOT seems to be currently only looking into data restrictions on the U.S. domestic data.  AAPA wishes to add that air transport is a global industry and U.S. domestic sectors feed into international networks.  It is thus important that the MIDT contains U.S. domestic sectors in its complete form.

Further, a MIDT product of bookings by region that can be purchased will not satisfy the needs of the airlines.  In fact, from the AAPA members’ point of view, the utility of MIDTs is not in the regional routes (i.e. the intra-Asian routes) but in the inter-regional routes such as the North America-Asia, Europe-North America, and Europe-Asia routes.  These airlines find inter-regional data to be extremely useful to determine new markets, the utilization of 5th freedom rights, partnership and alliances, etc.

6. Productivity Pricing – The Department is of the view, strongly supported by most parties except CRSs, that productivity pricing limits competition.  Moreover, new technology and alternative CRS or direct connect use are stifled by this form of pricing.  Consequently, the Department continues to lean strongly toward a limitation or prohibition on productivity pricing.
AAPA strongly supports the proposal to eliminate productivity pricing.

At present, an oligopolistic situation exists where a few dominant CRSs attract high volume of bookings, productive and unproductive, due to generous productivity incentives to agents, funded through higher booking fees charged to airlines. These incentives have become the CRSs’ focus of competition, often superceding product and service improvement to airline customers. The result of higher incentives is that airlines’ CRS costs increase relentlessly, which ultimately impacts the end-consumer.

As long as the CRS industry is modeled after the current system whereby participating airlines pay for CRS subscribers’ actions, the resulting wasteful and unproductive bookings (not just passive segments) churn benefit to CRSs and agents but not the airlines and the consumers.
The model could be changed to one whereby agencies pay for their CRS activities (regardless whether or not bookings accrue revenue to airlines) while airlines simply supply products to be sold through CRSs.  Agencies can then charge their customers for the cost they have incurred.  In some regions of the world, the market place has already changed so that passengers requiring services from agencies pay them a fee.
In recent discussions with CRSs, they have acknowledged that one of the major barriers to changing the current pricing model is productivity pricing, which in effect is a revenue stream for travel agents.  If productivity pricing were prohibited, the barrier to CRSs developing completely new pricing models would be removed as well.  With a limitation or prohibition on productivity pricing for travel agents within the U.S., a new model of airline-CRS-subscriber relationship will emerge that will surely be adopted worldwide.

7. Regulation of the Internet-Based Airline Distribution Systems – The Department has opted not to try to regulate the Internet.  In part because its ability to do so could have profound consequences on a competitive environment that it does not fully understand and one that is changing rapidly. 
AAPA supports the DOT proposal to not regulate Internet distribution channels at this time.  If Internet distribution of airline products is ever subject to regulation, AAPA wishes to iterate that airlines’ own web sites or airlines’ own Internet reservations systems should be exempted as these systems are simply airlines’ own distribution sites, just like their telephone reservation lines and their bricks-and-mortar ticket offices.

Respectfully submitted,
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