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COMMENTS OF THE AIR CARRIER ASSOCIATION OF AMERICA

The Air Carrier Association of America (“ACAA”) hereby submits its comments on the Department of Transportation’s (“Department”) Computer Reservation System (“CRS”) Notice of Proposed Rulemaking (“NPRM”) published in the Federal Register on November 15, 2002.


On February 13, 2003, the Department issued a notice “proposing to amend its rules governing CRS, 14 CFR Part 255, by changing the rules’ expiration date from March 31, 2003 to January 31, 2004.” The Department noted that it “has previously extended the rules from their original December 31, 1997 expiration date, on numerous occasions, most recently to March 31, 2003.”
 The Department has acknowledged that the record already amassed in this proceeding is detailed, lengthy and complex, and there is every reason to believe that additional extensive and conflicting comments will be submitted.

I.
Introduction
ACAA believes that the Department must act quickly and decisively to address several CRS issues including the availability of MIDT data, screen padding and the application of some rules to the online systems.   Although ACAA is reluctant to support regulatory approaches, some regulatory actions are essential if we are going to continue to have an open and competitive airline industry.

ACAA urges the Department to immediately modify Section 255.10(a), “Marketing and Booking Information” to prevent the sale of MIDT data. Regardless of what additional steps are taken by the Department on the proposed CRS modifications, it is time to block release of all data showing sale of tickets on an airline unless that airline consents to release of that information. 


In the Department’s November 15, 2002 NPRM, the Department described growing dominance of the airline industry and how industry consolidation is continuing.  There are fewer carriers than at any time since deregulation.  More alarming, the Department is reviewing a proposal by three of the nation’s largest carriers to establish the most significant airline alliance in the history of the industry.  If that alliance is approved, the members of that alliance along with the United Airlines/US Airways alliance would control approximately 60% of the U.S. domestic industry.  Imagine what those combined carriers could do in their joint marketing and scheduling efforts if they are permitted to obtain and utilize MIDT data.  The release of MIDT data must be halted. 

II.
The Department has Demonstrated the Anti-Competitive Use of MIDT Data
In the November NPRM, the Department stated:

Delta thus can see, for example, how many passengers are being booked by each Atlanta travel agency on each flight operated by its rival at that hub, AirTran, and in which fare category, and will often obtain this information before the agency customers even begin their trip.

*        *        *        *        *        *        *        *

Several parties contend that airlines use the data to "poach" customers booked on another airline. Midwest Express makes such a complaint, Midwest Express Comments at 29, as do ASTA and NBTA. ASTA comment on Proposed Extension at 4.

*        *        *        *        *        *        *        *

As discussed below, the availability of the detailed data now being sold appears to undermine airline competition, at least in domestic markets.

*        *        *        *        *        *        *        *
We recognized that airlines can and often do use data for legitimate purposes and that markets usually operate better when firms have more information. Nonetheless the record indicates that the availability of the data had adversely affected airline competition and interfered with travel agencies’ ability to book the services that best meet their customers’ needs.

A.
Alternatives to Blocking Release of MIDT Data
In the November NPRM, the Department asked for comments on the best method to restrict the anti-competitive action that can be taken throughout the use of MIDT data:

We therefore wish to consider several proposals that would restrict the type of data sold to the airlines and thereby achieve our goals. These possible restrictions could prevent most potential competitive abuses while enabling the items to sell, and the airlines to buy, much of the data now being sold. The following are the major proposals we ask the parties to address:

· A ban on the release of data on bookings made by individual travel agencies.

· A ban on the release of data on bookings for airlines that have not consented to the release of data on their bookings. Any such restriction presumably would allow each airline to obtain marketing and booking from a system only if it had consented to the system’s release of data derived from its bookings to other airlines willing to purchase the data. This kind of restriction would protect airlines that did not wish their competitors to know how successful their marketing efforts were with individual travel agencies. 

ACAA endorses the second option proposed by the Department.  Therefore, ACAA requests that the Department immediately modify 14 CFR § 255.10(a) so that a carrier would only be allowed to buy the data of another carrier through a CRS system provided that the other carrier specifically agrees to the sale of its data.  If a carrier does not agree to allow the sale of its data,  the data could not be sold by any system.  Therefore, to prevent the use of MIDT data to destroy competition, Section 255.10(a) should be amended as follows:

§ 255.10 Marketing and booking information.

(a) Each system shall make available to all U.S. participating carriers on

nondiscriminatory terms all marketing, booking, and sales data relating to carriers that it elects to generate from its system subject to the following conditions: 

1) The data made available shall be as complete and accurate as the data provided a system owner; and 2) The system shall not provide to any participating carrier or any other party data on any carrier unless that other carrier has provided written authorization for the system to release the data.

This will still allow carriers to purchase data from many carriers.  For example, large carriers may find it beneficial to exchange booking information with other large carriers particularly those involved in international operations.

B.
Data Available to Competitors
Section 255.10 allows a dominant carrier to obtain information about other carrier’s transactions including the class of service, price paid, date of purchase and route selected. The data also allows a large carrier to monitor travel agencies and corporations it has agreements with and already dominates. Although all carriers may have the opportunity to purchase the tapes, the purchase of this data by new entrant carriers is cost prohibitive.  Moreover, the value of the data to new entrant carriers is limited.  Because of the importance of this information in combating a new entrant’s attempt to enter a hub, it makes that new entrant even more vulnerable to the onslaught of large carriers’ anti-competitive practices.  In enabling a large carrier to oversee the details of travel agency and corporate business transactions and to monitor who is utilizing a new entrant’s service, the rule provides dominant carriers with additional tools to eliminate lower fares and, ultimately, competition.  

The CRS tapes made available under Section 255.10 provide travel agency booking data for specific dates including carrier(s), market (specific Origin & Destination, O&D), booking class, flight, time of flight, date of travel, date of ticketing, itinerary routing, point of origin, point of sale, travel agency location and travel agency Airline Reporting Company (ARC) number.  The tapes are distributed daily and can be compiled within 3-days of bookings; in effect creating “real time” share.  The shares of each airline can be calculated for a travel agency network, such as American Express, or for a specific agency location.  This data is also effective in identifying and quantifying the support, or lack thereof, of travel agencies in contested markets.
 For example, if a travel agency is booking on a new entrant carrier, the incumbent carrier can identify the agency location and markets being effected and focus or intensify their sales and promotion efforts on those agencies.  Market share data is also used to leverage corporate discount programs and agency commission override programs — if specific share hurdles are not met (or in the case of new entry, maintained) corporate discounts, overrides or other incentives may be withdrawn.


There is no legitimate basis for a large carrier to use CRS data for domestic purposes.  For example, Delta controls approximately 90 percent of the entire Cincinnati market.  In Atlanta, it controls 75 percent.  What markets and competitors does it want to monitor?  Does it really need CRS data to know how it is doing in those markets?

When a carrier enters a market dominated by a large incumbent carrier, the incumbent carrier closely monitors the new entrants impact in the market place.  To respond to entry, incumbents often take a number of steps to minimize the ability of the new entrant to secure any market share in the incumbent’s markets.  Incumbents often increase contacts with corporations and travel agencies to ensure that neither the corporation nor the travel agency books seats on the new entrant.  Through the use of the MIDT data, incumbents are able to closely monitor sales of tickets by the new entrant as well as actions by the travel agencies and corporations.  Whenever the MIDT shows that traffic is moving from the incumbent to the new entrant, the incumbent increases pressure on the corporations and travel agencies to only purchase tickets from the incumbent.           

C. 
Multiple Parties Have Asked the Department to Change this Anti-Competitive Requirement
The Department of Justice weighed in on the anti-competitive use of CRSs in international markets:

Several characteristics of the airline industry increase the ability of carriers to engage in coordinated interaction.  Most importantly, carriers have almost instantaneous knowledge of competitor’s fare changes and the ability to quickly respond to any changes.  .  .  .  .  Furthermore, although information on unpublished fare competition is certainly less perfect than for published fares, carriers are still able, from ARC and CRS data, to identify corporations and travel agencies where they are losing business and usually the competitor that is gaining business at their expense.  Carriers thus have the ability to identify and retaliate against competitors reducing even off-tariff fares. 

U.S.-U.K. Alliance (Docket OST 2001-11029-29, p28) December 17, 2001, [emphasis added]

The same actions take place domestically.  As noted by the Department of Justice, with the use of MIDT data, the nation’s largest dominant carriers “have the ability to identify and retaliate against competitors.”  

The Department of Transportation has also acknowledged the anti-competitive use of “Marketing and Booking Information”:

In addition, computer reservation systems (“CRSs” have played an important role in airline distribution…An incumbent airline can learn from a CRS the fares being charged by a new rival and can plan its response.  Levine, “Airline Competition in Deregulated markets,” at 459-463.

Department’s Enforcement Policy Regarding Unfair Exclusionary Conduct in the Air Transportation Industry, Docket OST-98-3713, “finding and Conclusions on the Economic, Policy, and Legal Issues”

There is little doubt that large carriers are using CRS information to destroy new entry and competition.  Predatory behavior permeates throughout this industry.  The use and possession of CRS transaction data is a matter that requires immediate attention by the Department.  

Since 1997, the Department has been considering revisions to the CRS rules.  ACAA, Mike Hatch, the Minnesota Attorney General, and travel related organizations including American Express, the National Business Travel Association, and the American Society of Travel Agents have repeatedly asked the Department to revoke the authority set forth in 14 CFR Section 225.10(a).  

For the past decade, Department and GAO studies have identified CRS abuses as a factor that inhibits competition and new entry.  Because the information available under Section 255.10(a) is used to combat a new entrant’s sales, this provision makes a new entrant even more vulnerable if it attempts to enter a dominated market. In enabling a large carrier to oversee the details of travel agency and corporate business transactions and to monitor who is utilizing a new entrant’s service, the rule provides dominant carriers with additional tools to eliminate competition.

The Department has heard from carriers, travel agencies, and corporations objecting to the release of confidential data relating to their business practices.  There is no public interest argument that requires release of this data.  On March 14, 2000, ASTA requested that the Department begin an expedited review of 14 CFR § 255.10, which directs CRS vendors to sell travel agency-generated transaction data that it generates from its CRS.

On April 12, 2000, American Express submitted comments to the docket that stated:

Amex concurs with American Society of Travel Agents (“ASTA”), OST-2000-6984-5, that the Department should expedite its review of Section 255.10.  This Section, which directs carrier-owned CRS vendors to provide sales and marketing data to all airlines, should be terminated at the earliest possible date.  We made this point in our original comments filed in December 1997, OST-97-2881-33, but technology has advanced to such a degree since then that termination of this Section is now critical.

When Section 255.10 was enacted, CRSs could only produce historical data, typically 60-90 days post flight, which the airlines would use for trend analysis and other acceptable purposes.  Since then, technology has progressed to the point that today CRSs are producing and making available real time data.  An airline can, thus, obtain up to the minute analysis of competitors’ sales, market share and customer information, even on a pre-flight basis.  A carrier, so disposed, is able to use this real time (and advance) data for predatory pricing, blocking new entrants from the marketplace, signaling and other anticompetitive activity.  What began as a tool to promote competition has become a weapon to eliminate it.








[emphasis added]


In response to previous Department notices, a number of commenters supported the need to immediately halt the sale of the MIDT data.  Those commenters stated:

AAA also agrees with the comments of others that it is appropriate for DOT to review section 255.10 of the regulations to determine whether it continues to serve a competitive purpose.  In particular, AAA is concerned that the provision allows airlines significant control over their distributors, including travel agencies.  To make the system more equitable, AAA suggests the Department consider whether written permission should be required from all sources or that the data be made available to all.

[Comments of American Automobile Association, September 22, 2000]

If competition is going to survive, the Department must without delay stop the sale and use of MIDT proprietary data.  

D.
Need For Immediate Action

Under the Airline Deregulation Act of 1978, the
 Department is charged with facilitating new entry and competition in the airline industry.  Section 49 U.S.C. § 40101states:   
(a)…the Secretary of Transportation shall consider the following matters, among others, as being in the public interest and consistent with public convenience and necessity 
(4)  The placement of maximum reliance on competitive market forces and on 



actual and potential competition 

(7) The prevention of unfair, deceptive, predatory, or anti-competitive practices in air transportation, and the avoidance of


(10) avoiding unreasonable industry concentration, excessive market domination, monopoly powers, and other conditions that would tend to allow at least one air carrier or foreign air carrier unreasonably to increase prices, reduce services, or exclude competition in air transportation.
 
(12) encouraging, developing, and maintaining an air transportation system relying on actual and potential competition—



A   to provide efficiency, innovation, and low prices; and 



B   to decide on the variety and quality of, and determine prices for, 



  air transportation services.
 
(13)  encouraging entry into air transportation markets by new and existing air carriers and the continued strengthening of small air carriers to ensure a more effective and competitive airline industry.
 
Allowing already dominant carriers to obtain MIDT data is inconsistent with each one of the above listed mandates placed on the Secretary by the Airline Deregulation Act.  At a time when new entrants cannot enter all airports and face significant facility limitations, competition will only continue if the Department eliminates obstacles that block new entrants from competing.  It is time for the Department to promote entry and competition.   Therefore, the Department needs to immediately eliminate the use of MIDT data.

III.
Screen Padding 


The Department has noted the consumer harm that results when multiple listings of code share flights crowd out legitimate flight offerings by other carriers.  As carriers expand codesharing relationships and as alliances continue to be approved, multiple listings will significantly expand.  There is no basis to allow three or more carriers to each list the same flights with each code share carrier claiming that it is operating that flight.  A carrier operating in the markets where code share flights are displayed has difficulty in getting its flights before those looking for travel option.  


ACAA supports the adoption of the European Union rule that precludes a code share flight to be listed more than twice, even if the codes of three or more airlines are participating in the code share arrangement.  This is the same approach taken by the Department in the undocketed DOT proceeding examining the proposed Continental, Delta, and Northwest alliance.  In that proceeding, the Department found that the three way code share flight listings would be anticompetitive.  If screen padding is not limited by DOT regulations, a code share flight listed by Delta and one of its commuter partners would also be listed as a flight by Continental, Northwest and their commuter partners.  Therefore, six alliance carriers could have the same flight listed! In some cases, in addition to those six carriers, other domestic and international carriers could also be listed as operating the flight.  The number of carriers listed could go to 10, 12, 14, or higher!  This practice must end.

IV.
Online Travel Agents


The Department needs to closely review actions by online travel agencies.  When the number of carriers is decreasing, steps must be taken to ensure that certain large carriers do not utilize online agencies to limit open and fair competition.   Of particular concern is an online travel agency contract provision that requires carriers to provide “most-favored nations” (“MFN”) treatment with respect to fares.  MFN clauses provide large carriers with a basis for overseeing all fare actions by competitors.  The Department also needs to ensure that requirements preventing CRSs from unjustly discriminating against competing systems in terms of participation and content also apply to airline owned web sites selling air travel of more than one carrier directly to the public.  These aspects of the CRS rules should apply to all, including online agencies.  There is no basis for eliminating these requirements at this time.

V.
Conclusion
At a time that the financial future of the airline industry is in turmoil and enormous barriers to entry continues to exist, the Department CRS rules must prevent anti-competitive behavior by dominant carriers.  As to the availability of MIDT data, the evidence against Section 255.10(a) is clear. The Department needs to immediately modify Section 255.10(a) to block the distribution of a carrier’s sale data unless that carrier agrees it can be released.  The Department also needs to block multiple listing of the same flight by codeshare carriers.

If the Department does not act to address the issues that have deterred airline competition, fewer passengers and communities will benefit from competitive fares.

After years of consideration, now is the time to amend these regulations.  Unfortunately, until all carriers are able to operate on a level playing field and all markets are open, these regulations are necessary to preserve a competitive deregulated airline industry.  
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� The Department previously extended the rule from December 31, 1997 to March 31, 1999, and again from March 31, 2000, to March 31, 2001, then to March 31, 2002, and most recently until March 2003.


� A dominant hub carrier knows whether its market share at a particular agency has slipped by even one percent.
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