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Posted: May 22, 2003, 3:50pm
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	                   UNITED STATES OF AMERICA

          DEPARTMENT OF TRANSPORTATION

                   OFFICE OF THE SECRETARY

                           WASHINGTON, D.C.


Issued by the Department of Transportation

                                                        on the 22nd day of May 2003       
 


       


        Served:  May 22, 2003             









                                               Docket OST-2002-13299

FINAL ORDER 

Summary

By this order, we make final our tentative decision in Order 2003-3-20 to select Express.Net Airlines, LLC (Express.Net) for primary authority to serve the U.S.-Mexico scheduled all-cargo market, and Atlas Air, Inc. (Atlas) for backup authority.  

Background

Under the U.S.-Mexico aviation agreement, the United States may designate a total of five U.S. carriers to provide scheduled all-cargo services between the United States and Mexico.  These carriers may serve any given U.S.-Mexico city-pair market, and there are no frequency limitations.  With certain exceptions, however, such services are limited to one U.S. carrier per city-pair route. 
 

Currently, four U.S. carriers conduct scheduled all-cargo services in the U.S.-Mexico market—Amerijet International, Inc. (Amerijet), DHL Airways, Inc. (DHL), Federal Express Corporation (Federal Express), and United Parcel Service Co. (UPS).  Emery Worldwide Airlines, Inc. (Emery Worldwide) previously held authority as the fifth U.S. carrier, but it ceased all air transportation services in August 2001. 
   Thus, one U.S. carrier all-cargo designation opportunity is available for U.S.-Mexico all-cargo services. 

By Order 2002-9-5, we instituted the 2002 U.S.-Mexico All-Cargo Exemption Service Case, in Docket OST-2002-13299.  Express.Net, Atlas, Capital Cargo International Airlines, Inc. (Capital Cargo), and Gemini Air Cargo, Inc. (Gemini) sought the available authority.  Gemini subsequently filed a motion to withdraw its application.  Express.Net proposes to offer a total of ten weekly flights over two routings:  Dayton-El Paso-Chihuahua and Dayton-Monterrey-Guadalajara-Mexico City, using A-300 aircraft; Atlas proposes to offer a total of nine weekly flights over two routings: Miami-Huntsville-Mexico City- 
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Guadalajara and Los Angeles-Mexico City-Guadalajara, 
 using B-747 aircraft; and Capital Cargo proposes to offer a total of five weekly flights over the routing: Toledo-Saltillo-Guadalajara-Monterrey, using B-727 aircraft.  Express.Net proposes to conduct both general air freight and small package/express service, Atlas proposes to conduct general air freight service, and Capital Cargo proposes to conduct predominantly express, time-definite service while carrying “some” general cargo.    

By Order 2003-3-20, we tentatively selected Express.Net for primary authority and Atlas for backup authority in this proceeding. 
  Objections to the Department’s tentative decision were due no later than April 7, 2003, with replies due no later than April 14.














Responsive Pleadings  

Capital Cargo filed an objection to the Department’s tentative decision in Order 2003-2-20; Express.Net and Atlas each filed an answer to the objection; Capital Cargo filed a reply to the answer of Express.Net; and Emery Forwarding and Express.Net filed a joint surreply to Capital Cargo.  
 


In its objection, Capital Cargo reiterates its earlier arguments that neither Express.Net nor Atlas will be able to operate their overly optimistic service proposals and that Capital Cargo is the most likely to fly the operations proposed.  In this regard, Capital Cargo urges that, if the Department makes final its tentative decision to select Express.Net for the primary award, it should condition such award to require Exress.Net to operate its proposed schedule in full and that, if Express.Net ceases to do so, Express.Net’s scheduled authority should be deemed dormant.  Capital Cargo also urges that, based on Atlas’ “totally unrealistic” proposal and Capital Cargo’s current operational issues in Mexico, Capital Cargo should at least receive the backup authority in this proceeding. 

Capital Cargo argues that even the Department, itself, revealed doubts about the proposals of Express.Net and Atlas in the show-cause order when it stated that their service proposals “should be sustainable in the market” and that it saw “certain areas of concern with both Express.Net’s and Atlas’ forecasts…”  Capital Cargo maintains that the Department’s benefits analysis should take into account not only the size of each service proposal, but also the likelihood that each applicant could not only offer but, in fact, maintain a level of service with high load factors now and over time.  Capital Cargo reiterates that it should have at least been selected for backup authority in this proceeding instead of Atlas, because of Atlas’ completely unrealistic and unsustainable forecast, its projected low load factors, and its ill-fit B-747 aircraft.  Capital Cargo states that, in similar cases, the Department’s selection criteria “for providing the greatest benefits to shippers and the public has taken into account: (1) projected cargo traffic levels of the competing applicants; (2) the promotion of new competition in a market versus authorizing an incumbent carrier to 
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increase its service; (3) maximization of the available authority or rights under the applicable bilateral agreement; and (4) the flexibility of a carrier’s service proposal in order to determine the likelihood of  economic success.”  Capital Cargo states that, when considered together, Capital Cargo’s service proposal best meets these selection criteria. 

In its answer, Atlas claims that it remains keenly interested in serving Mexico and in the award of the backup authority.  Atlas maintains that Capital Cargo’s objection does not offer any new evidence that has not already been presented and considered in this proceeding.  Atlas states that, while the worldwide airline economic situation has deteriorated since the carriers submitted their service proposals, these circumstances do not support the position that the carrier with the most modest and least beneficial service proposal should receive the available authority.  

In its answer, Express.Net states that Atlas has not challenged the selection of Express.Net for the primary award here.  With regard to Capital Cargo, Express.Net states that Capital Cargo asks the Department to impose unnecessary and unfair restrictions on a final award to Express.Net.  Express.Net claims that nothing in Capital Cargo’s objection warrants disturbing the Department’s tentative decision in this case, and Express.Net urges the Department to issue a final order awarding the subject authority to Express.Net immediately so that Express.Net can seek Mexico authority and Mexico City slots as soon as possible.

Express.Net maintains that, while Capital Cargo argues that it should be selected over the other applicants in this proceeding, Capital Cargo is ineligible for an award here because it failed to provide the fitness information required by Order 2002-9-5, and has not shown that it is qualified to provide the services proposed.  Express.Net argues that the Department should refuse to impose on Express.Net Capital Cargo’s requested condition regarding full operation of the proposed service, as it has refused to do so in other cases.  Express.Net states that, in the U.S.-Peru Combination Service Proceeding, the Department rejected American’s request to require Continental to provide service at the level proposed.  Express.Net maintains that, in that proceeding, the Department determined that such a restriction would be inconsistent with the general goals of deregulation of the airline industry.  Express.Net states that the Department declared that its policy has been to “rely on the temporary and conditional nature of section 41102 awards and to afford carriers the necessary flexibility to tailor their services to the changing demands of the marketplace.” 
  

Capital Cargo filed a subsequent reply, stating that it had obtained new information by monitoring publicly-available flight tracking systems and believed it appropriate to bring the new information to the Department’s attention.   Capital Cargo states that Express.Net has altered its current charter operations on the Dayton/El Paso-Chihuahua route by using B-727 aircraft instead of the A-300 aircraft proposed in this proceeding.  Capital Cargo claims that the switch to B-727 aircraft on this route gives credibility to Capital Cargo’s contention that only Capital Cargo is most likely to fly the operations it has proposed.  

Emery Forwarding and Express.Net filed a joint surreply to Capital Cargo’s reply, stating that the aircraft substitution was made for a one-month period during April, “traditionally one of the weakest months for U.S.-Mexico all-cargo traffic.”  
  Emery Forwarding and Express.Net state that Express.Net plans to provide A-300 capacity on a scheduled service basis, and urge the Department to issue a final decision and designate Express.Net immediately so that it can apply for the necessary approvals and airport slots in Mexico.
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Decision

We have decided to make final our tentative findings and conclusions set forth in Order 2003-3-20 and (1) select Express.Net as the fifth designated U.S. carrier to provide scheduled all-cargo service in the U.S.-Mexico market; and (2) select Atlas as its backup.

By Order 2003-3-20, we tentatively found that of the three applicants in the captioned proceeding, Express.Net and Atlas provided the strongest proposals.  On balance, however, we tentatively found that Express.Net would provide greater public benefits, offering the most weekly U.S.-Mexico flights, and flights to more Mexico points; strong U.S. hub services; diversified cargo services; well-matched aircraft services; and new U.S. gateway services.  We also noted the significance of Express.Net’s proposed service, which would closely resemble service lost to customers when Emery Worldwide ceased all operations in 2001.  In this regard, we tentatively concluded that Express.Net’s service would prove highly beneficial to shippers that had previously relied on Emery Worldwide’s service and that have had no comparable substitute in the meantime. 

We have carefully reviewed Capital Cargo’s objection and the other pleadings in response to our tentative decision, and find that no party has presented any new arguments or evidence that warrants modification of our tentative selections in this case.

Capital Cargo has essentially reiterated arguments already presented and examined in this proceeding, stating that it is the only applicant likely to operate the service it has proposed because the proposals of Express.Net and Atlas are overly optimistic or unrealistic.  It presented no new arguments that persuade us to reconsider these matters.  Capital Cargo does newly assert that Express.Net’s recent substitution of B-727 aircraft for its A300 aircraft on the Dayton/El Paso-Chihuahua route supports Capital Cargo’s contention that only Capital Cargo is most likely to fly the operations that it has proposed.  In the joint surreply filed by Emery Forwarding and Express.Net, the parties explain that Express.Net substituted the aircraft for a one-month period during April, the “weakest month for U.S.-Mexico all-cargo traffic.”  The parties go on to say that Express.Net operated A-300 charters over the same routing for nearly 18 months and that it plans to restore service with the A-300 aircraft as soon as traffic increases, which is expected in May or June.  Against this background, we have no reason to believe that Express.Net will not institute regularly scheduled service in the subject markets with A-300 aircraft. 

Capital Cargo urges that, if the Department does award the subject authority to Express.Net, it condition such award to require Express.Net to operate its full service proposal and, if Express.Net ceases to do so, to deem its scheduled authority dormant.  We are not persuaded to take such action because we believe that the safeguards we already proposed should best serve the public interest.  Specifically, the U.S.-Mexico exemption authority granted to Express.Net by this order contains a 90-day dormancy condition and dormancy notice requirements as set forth in condition 7 of Appendix A of Order 88-10-2, and the notice requirements for seasonal/intermittent services as set forth in Order 96-11-24, at 5. 
  In addition, we will impose a startup condition. 
  Consistent with our standard practice, we will require that Express.Net institute service in the markets proposed within 90 days after the service date of this order.  With respect to the level of service Express.Net will provide, we have already put the carriers on notice 
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that, should another carrier apply to serve a city-pair market on a nonstop or one-stop basis, we would have to reconsider whether, in the circumstances presented, award of the more than one-stop authority continues to be in the public interest.  Similarly, should Express.Net or, in the alternative, Atlas, reduce significantly its proposed services and another carrier offers a greater level of service, we reserve the right to reconsider our public interest findings here.

Finally, Capital Cargo urges that, based on Atlas’ “totally unrealistic” proposal and Capital Cargo’s current operational issues in Mexico, Capital Cargo should at least receive the backup authority in this proceeding. 
  As we stated in Order 2003-3-20, we tentatively found that Atlas’ proposal offered greater benefits than those offered by Capital Cargo, especially in light of the fact that Atlas would make greater use of the designation opportunity by providing almost twice as many flights in the market; by using aircraft with greater capacity; by proposing service to Mexico City, the largest Mexico gateway from the United States; and by offering U.S.-Mexico service at more U.S. points, including points from which it would provide new intragateway competition.  Capital Cargo has not provided any information that would persuade us to reach a different conclusion here about the reasonableness of Atlas’ proposal.
 

ACCORDINGLY,

1.
We make final our tentative findings and conclusions set forth in Order 2003-3-20; 

2.
We select Express.Net Airlines, LLC for primary authority and issue it exemption authority to provide U.S.-Mexico all-cargo services between (1) El Paso, Texas, and Chihuahua, Mexico; and (2) Dayton, Ohio, on the one hand, and Monterrey, Guadalajara, and Mexico City, Mexico, on the other hand; 

3.
We select Atlas Air, Inc., for backup authority and issue it backup exemption authority to provide U.S.-Mexico all-cargo services between (1) Huntsville, Tennessee, on the one hand, and Mexico City and Guadalajara, Mexico, on the other hand; and (2) Los Angeles, California, on the one hand, and Mexico City and Guadalajara, Mexico, on the other hand; 
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4.
The exemption authority in ordering paragraph 2, above, is effective immediately and will remain 

in effect for two years, subject to conditions; 

5.
The backup exemption authority in ordering paragraph 3, above, will not become effective until:       (1) Express.Net Airlines, LLC notifies the Department, pursuant to the startup/dormancy conditions, that it has decided not to inaugurate service, or that the authority has become dormant in the subject markets (see footnote 17, below); (2) Atlas Air, Inc., notifies the Department that it is still in a position to implement the services it proposed in this proceeding and requests the Department to activate its backup exemption authority; 
 and (3) the Department takes action to activate the backup authority.

6.
Should the backup exemption authority of Atlas Air, Inc., become activated, the authority will remain in effect for two years, subject to conditions; 

7.
We deny the application of Capital Cargo International Airlines, Inc., in the 2002 U.S.-Mexico All-Cargo Exemption Service Case (Docket OST-2002-13299);

8.
We grant the motions of Capital Cargo International Airlines, Inc., and Emery Forwarding and Express.Net Airlines, LLC to file otherwise unauthorized documents in this proceeding;

9.
To the extent not granted, we deny all requests in the 2002 U.S.-Mexico All-Cargo Exemption Service Case (Docket OST-2002-13299);

10.
 We will not entertain petitions for reconsideration of this order; and
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11.  We shall serve this order on the parties to the captioned docket, the Ambassador to Mexico in 

      Washington, DC; the U.S. Department of State (Office of Aviation Negotiations); and the Federal

      Aviation Administration. 

      By:


SUSAN McDERMOTT








Deputy Assistant Secretary for  








    Aviation and International Affairs

     (SEAL)

An electronic version of this document is available on the World Wide Web at

 http://dms.dot.gov//reports/reports_ aviation.asp



  2002 U.S.-MEXICO ALL-CARGO EXEMPTION SERVICE CASE








�   Approximately 20 city-pair markets have been approved for double-designation all-cargo services, including the Los Angeles-Guadalajara market and the Miami-Cancun/Guadalajara/Merida/Mexico City markets.  One city-pair market (Los Angeles-Mexico City/Toluca) has been approved for triple designation.


�   See Order 2002-7-29.





�   More specifically, two Los Angeles-Mexico flights will operate over the routing: Los Angeles-Guadalajara-Mexico City; one Los Angeles-Mexico flight will operate over the routing: Los Angeles-Guadalajara-Manaus-Sao Paulo-Santiago-Mexico City; and one Los Angeles-Mexico flight will operate over the routing: Los Angeles-Mexico City-Manaus-Sao Paulo-Santiago-Guadalajara.


�    We also granted the motion of Gemini to withdraw its application.


�   Capital Cargo filed its reply, and Emery Forwarding and Express.Net filed their joint surreply, with motions for leave to filed otherwise unauthorized documents.  We will grant the motions.  


�   Capital Cargo explains that the Mexican Government is currently questioning Capital Cargo’s two-destination, three-stop charter services.  Capital Cargo states that it has been told that Mexican Civil Aviation Law requires foreign carriers making three or more stops in Mexico to obtain scheduled route authority from their country of origin. Objection, at 3.  


�   Capital Cargo objection, at 8.


�   Express.Net answer to objection, at 5.


�   Emery Forwarding and Express.Net joint surreply, at 2.


�   As discussed in our show-cause order, however, we will not deem a city-pair market to be dormant if it is being served on a linear basis as proposed, rather than on a nonstop or one-stop basis, so long as the subject city-pair market continues to receive regularly scheduled service.  


�   Express.Net has in fact stated that it would be prepared to institute service as soon as possible.


�   We note that Capital Cargo has stated that Mexican aviation authorities are requiring that Capital Cargo obtain scheduled route authority from its country-of-origin in order to provide two-destination, three-stop services in Mexico.  


�  The Department is working through diplomatic channels to clarify and/or resolve Capital Cargo’s licensing matter.


�   Based on officially noticeable data, we find that Express.Net and Atlas are qualified to provide the proposed services.  Atlas has previously been found fit to provide scheduled air transportation of property and mail.  (See Order 2001-4-32.)  No information has come to our attention that leads us to question the qualifications of Atlas to conduct the air transportation operations at issue here.  Express.Net has provided information to support a finding of fitness to conduct its proposed operations (see Supplement to Application of Express.Net, at 3).  We have examined that information and conclude that the carrier is qualified to provide the proposed foreign scheduled all-cargo services at issue here.  


�   We find that our action here would not constitute a “major regulatory action” under the Energy Policy and Conservation Act of 1975, as defined by section 313.4(a)(1) of the Department’s regulations.  


�   Should Atlas’ backup authority be activated, we note that such action would constitute a “major regulatory action” under the Energy Policy and Conservation Act of 1975.  To the extent that Atlas’ service would exceed the 10 million gallon provision, we find that the additional service to be provided under the authority and resulting public benefits as outlined in this decision would outweigh any adverse effects that may be caused by the increased fuel consumption.  


�   Consistent with our standard practice for U.S.-Mexico licensing authority, we will require that Express.Net institute service in the markets proposed within 90 days after the service date of this order.  In addition, the exemption authority granted is subject to the 90-day dormancy condition and dormancy notice requirements set forth in condition 7 of Appendix A of Order 88-10-2, and the notice requirements for seasonal/intermittent services as set forth in Order 96-11-24, at 5.  In this regard, and as discussed in the text of this order and our show-cause order in this proceeding, we have provided for certain dormancy flexibility to take into consideration the linear services proposed.  Normally, a U.S.-Mexico city-pair market is deemed dormant if no U.S.-flag nonstop service, or no U.S.-flag one-stop service via a Mexican point, is provided, except where service is seasonal.  In this case, each of the applicants requested authority initially to provide U.S.-Mexico all-cargo service on linear routings rather than on a nonstop or one-stop basis.  As no party raised issue with this type of service proposal, and no party opposed our tentative decision to grant certain flexibility to allow for this type of service, we have decided to waive certain of the dormancy provisions to allow for the linear services proposed.  Specifically, we will not deem a city-pair market to be dormant if it is being served on a linear basis as proposed, rather than on a nonstop or one-stop basis, so long as the subject city-pair market continues to receive regularly scheduled service.  


�   This notice can be filed in the form of a letter to the Director, Office of International Aviation, X-40, 400 Seventh Street, SW, Washington, DC 20590, and served in Docket OST-2002-13299 and on all parties to this proceeding.


�   See footnote 17, above.





