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	                        UNITED STATES OF AMERICA

                  DEPARTMENT OF TRANSPORTATION

                          OFFICE OF THE SECRETARY

                                  WASHINGTON, D.C.





    Issued by the Department of Transportation




          on the 2nd day of April, 2003










Served: May 28, 2003 

	In the Matter of 

2002 U.S.-Brazil All-Cargo Service Proceeding


	Docket OST-2002-12683




FINAL ORDER

Summary
By this order, we make final our tentative findings and conclusions set forth in 

Order 2002-11-16; award Evergreen International Airlines, Inc. certificate authority for scheduled all-cargo service between Miami and Brazil and allocate it 4 weekly frequencies for its services; and make final our tentative selection of Gemini Air Cargo, Inc. for backup authority in this case.

Background
Under the Air Transport Agreement between the United States and Brazil, four U.S. carriers may be designated to operate scheduled all-cargo services.  These carriers, collectively, may operate a maximum of 24 round-trip all-cargo wide-body frequencies per week between the United States and Brazil.
  Federal Express Corporation, Polar Air Cargo, United Parcel Service, and Atlas Air are the four carriers now designated to provide all-cargo services in the market.  

Two of these carriers -- Polar and Atlas -- reached an agreement, under which they would be owned by the same company but would continue to operate as two separate airlines.  By 

Order 2002-5-24, the Department decided to approve, with the exception of Polar’s Brazil designation and four frequencies, a transfer of Polar’s certificate and exemption authority, together with related frequency allocations, to Polar under the control of Atlas Air Worldwide Holdings, the parent company of Atlas Air (Docket OST-01-10239).  The order also stated that the Department would institute a proceeding to reallocate Polar’s Brazil designation and four frequencies.

By Order 2002-6-20, the Department instituted the above-captioned 2002 U.S.-Brazil All-Cargo Service Proceeding to select a carrier for an authorization to be designated to serve the U.S.-Brazil all-cargo market and for allocation of the four available U.S.-Brazil all-cargo frequencies under the U.S.-Brazil aviation agreement.  Evergreen International Airlines, Gemini Air Cargo, and Amerijet International filed applications for the available authorization and allocation of frequencies.  By Order 2002-11-16, we tentatively selected Evergreen as the primary carrier and Gemini as backup.  Answers to the Department’s tentative decision were due December 6, 2002, and replies, December 11, 2002.

Responsive Pleadings

Gemini and Amerijet filed objections to the tentative decision.  Evergreen, Gemini, and Amerijet filed answers.   

Gemini states that the Department’s tentative decision is too narrow in its interpretation of the public interest, arbitrary, in error, and insufficient as a matter of law because, in Gemini’s view, it failed to give anything more than superficial consideration to the traffic forecasts included in the applicants’ proposals. For this reason, Gemini argues that the Department could not reasonably determine whether the proposed services would be commercially viable.  Gemini argues that it is incumbent upon the Department to articulate any determination that the data and methodology submitted by Evergreen are more credible with respect to economic analysis than the forecast submitted by Gemini.  Specifically, Gemini states that the Department should state its opinion regarding the following points: whether the market will support B-747 or MD-11 aircraft capacity;
 whether the T-100 data are preferable to Commerce Department data; which of the historic time periods used by Gemini and Evergreen to make their forecasts is more appropriate; and, finally, which of the traffic forecasts is more credible in terms of total cargo transported.  According to Gemini, if its forecast is reasonable and attainable, then it follows that Evergreen’s more optimistic forecast must be unreasonable and unattainable.  

Gemini maintains that it has presented the only commercially viable proposal among the applicants.  In this connection, Gemini argues that the greater capacity and service benefits to Midwest shippers proposed by Evergreen in this case are irrelevant if the market cannot support the services offered.  Gemini further states that it addresses the smaller size of its behind-gateway point of Los Angeles (compared to Evergreen’s behind-gateway point of Columbus, Ohio) through the use of smaller MD-11 aircraft and by tapping into 6th freedom Asia-Brazil traffic flowing over Los Angeles.  Gemini contends that the commercial viability of its forecast, when viewed in combination with the other attributes of Gemini’s service proposal, outweigh the benefits of Evergreen’s proposal.     

Gemini also argues that the Department should change the effective period of the backup award in this case.  In this regard, Gemini maintains that the backup award should remain in effect until the primary carrier has operated four frequencies per week for 52 weeks.  Otherwise, Gemini argues that the Department might be placed in a position where it would have to conduct a selection proceeding prematurely.  According to Gemini, it would be inequitable to require a backup carrier to undergo another carrier selection proceeding if the primary carrier does not operate its full frequency allocation each week or operates fewer than four frequencies and obtains dormancy waivers for the unused frequencies.
  

Amerijet contends that the Department’s show-cause order is devoid of any market analysis to support the tentative decision to select Evergreen with Gemini as backup.  In this connection, Amerijet states that it is difficult to accept the assertion that Evergreen or Gemini is able to inaugurate four new wide-body flights per week in the declining U.S.-Brazil market, as evidenced by the fact that currently designated all-cargo carriers have dormancy waivers for those frequencies that are allocated to them but not being used.  Amerijet argues that its proposal is more appropriate to the current needs of the market since it entails only a modest expansion of its existing service in the region into the underserved markets of Brazil.  Amerijet argues that, if the U.S.-Brazil market begins to expand again, then there would be unused frequencies that could be utilized by the incumbent carriers, as well as a large number of charter authorizations for additional services as needed.  In addition, Amerijet contends that the tentative decision did not address all of the evidence introduced by Amerijet on the issue of carrier fitness, and that there is no basis to support the Department’s tentative finding that either Evergreen or Gemini is fit, willing, and able to provide the services it has proposed.   

In its answer, Evergreen states that Gemini and Amerijet have produced no precedent citations to support their arguments.  In particular, Evergreen argues that Gemini has not referenced a single carrier selection proceeding where the Department detailed in its tentative decision a descriptive explanation of the analyses used to evaluate the applicants’ traffic projections.  Evergreen maintains that the Department essentially followed the same course as it has in recent comparative route proceedings.  In this regard, Evergreen cites the prior Year 2000 U.S.-Brazil all-cargo case, in which Atlas Air was chosen over Gemini, where the Department stated that it had reviewed the applicants proposals and concluded that they were “attainable and not unreasonable” even though there were some forecasting deficiencies.
  

Overall, Evergreen argues that it and Gemini simply disagree on the data and methodology used to project traffic in the market, and that Gemini has failed to demonstrate that the Department must take any further action or make any more explanations regarding the reasonableness or attainability of the traffic projections offered.  Evergreen maintains that the Department’s analysis of the proposals is consistent with precedent in other carrier selection cases and that the Department’s tentative decision is reasonable and based upon the evidence of record in this case.  

With respect to backup authority, Evergreen argues that Gemini’s suggestions regarding the duration of the backup award in this case constitute an unwarranted departure from well-established Department practice in awarding backup certificate authority.  Specifically, Evergreen states that Gemini mixes issues relating to frequency allocations and the underlying certificate authority to be awarded to the selected carrier.  Evergreen maintains that Gemini’s proposal could result in the backup certificate remaining in effect well beyond a one-year period and that market conditions and other public interest factors might have changed to such an extent in that extended period of time so as to render the backup certificate inappropriate.  In this connection, Evergreen argues that the issues raised by Gemini’s proposal are matters more properly considered in the context of a general rulemaking, rather than the final order of this route proceeding.  

Decision
We have decided to make final our tentative findings and conclusions set forth in Order

2002-11-16 and select Evergreen as the fourth designated carrier to provide scheduled all-cargo services in the Miami-Brazil market with a backup award to Gemini.  

Our tentative decision determined that an award to Evergreen would provide the greatest public benefits in this case.  We reached that tentative conclusion after carefully considering the relative merits of each proposal of record.  Having carefully reviewed the objections and responses to our tentative decision, we find that no party has presented any new arguments or evidence that would warrant a different decision.  

Primary Authority

Designating a fourth U.S. carrier for scheduled all-cargo services and allocating four frequencies for U.S. carrier service in the U.S.-Brazil market would make use of valuable rights obtained in exchange for rights to Brazilian carriers.  As noted in the show-cause order, our award to Evergreen will fully utilize the four available frequencies, offer the greatest capacity to the shipping public, provide single-plane behind-gateway service to the two largest behind-Miami U.S.-Brazil feed markets of record in this case (New York and the Midwest via Columbus, Ohio), and offer Midwest shippers an easily accessible, competitive service.  As we found in our show-cause order, and reaffirm here, this distinct combination of benefits offered by Evergreen’s proposal convinces us that the public interest would be best served by selecting Evergreen.  

As to Gemini’s objections, our show-cause order found that each of the forecasts presented by Evergreen and Gemini could be said to contain certain problems in forecasting techniques but that, nonetheless, we would not conclude that either is unreasonable or unattainable.  Gemini argues that one forecast must be reasonable and the other not reasonable since each carrier used a different methodology and made different assumptions.  We disagree.  It has long been recognized that traffic forecasting is, at best, an inexact science.
  Thus, it is entirely possible that parties may generate forecasts derived from different assumptions and relying on different methodologies, the diverging conclusions of which need not necessarily be deemed unreasonable.  In short, to say that one party’s forecast is reasonable does not preclude the reasonableness of another’s.  With this perspective in mind, we are not persuaded by Gemini’s arguments that it has presented the only reasonable forecast or that we must accordingly modify our tentative decision.  Since the forecasts in this case are each considered credible, the points raised by Gemini are not decisional here.      

With respect to the issue of wide-body B-747 service, our show-cause order found it reasonable to conclude that Evergreen could institute and maintain its proposed wide-body services, even in the current market environment.  One reason cited was that Polar, the carrier being replaced in this case, has been operating a service similar to the one proposed by Evergreen, i.e., a service over a Midwest (Chicago) – Miami – Brazil routing using wide-body B-747 aircraft.  While Gemini and Amerijet both reiterate their assertions that the B-747 is not suitable to the current needs of the U.S.-Brazil market, neither party disputes the fact of Polar’s extended period of continuous B-747 operation.
  The opposing carriers have also not disputed the similarity between Polar’s current service and the service proposed by Evergreen.  In these circumstances, as we stated in our show-cause order, and reaffirm here, Evergreen could reasonably be expected to institute and maintain its proposed services.          

Contrary to Amerijet’s assertions, we fully considered and rejected the arguments presented by Amerijet on the matter of carrier fitness.  We carefully examined officially noticeable data in making our tentative decision, including the officially noticeable data highlighted by Amerijet, and we made the tentative finding that all of the applicants in this case are fit, willing, and able to provide the proposed services.
  We noted that all of the applicants had been previously found fit, and that no information had come to our attention to cause us to question the fitness of the applicants.  

Therefore, we find that Gemini and Amerijet have presented no new arguments or evidence that would persuade us to change our tentative findings and conclusions.  Rather, the opposing carriers have reiterated arguments previously advanced and fully considered by the Department during the show-cause phase of this proceeding.  Against this background, we have decided to make final our tentative findings and conclusions set forth in Order 2002-11-16 and award Evergreen certificate authority for scheduled all-cargo service between Miami and Brazil and allocate it 4 weekly frequencies for its services.  

Backup Authority

We have decided to make final our tentative decision to grant Gemini backup authority.  Consistent with our standard practice, the backup authority will remain in effect for a period of one year.  

Gemini has argued that the backup award should remain in effect until the primary carrier has operated four frequencies per week for 52 weeks.  In effect, Gemini requests that its backup certificate remain available for longer than one year if, at any time during the first year, the primary carrier operates fewer frequencies than it has been awarded.  Gemini maintains that it would be inequitable to require a backup carrier to undergo another carrier selection proceeding if the primary carrier does not operate its full frequency allocation each week or operates fewer than four frequencies and obtains dormancy waivers for the unused frequencies.  

We are unpersuaded that the public interest would be best served by adopting an approach that could extend the duration of the backup award for a period longer than one year.  It has been our standard practice to limit backup awards to a period of one year.
  That is the standard time period in which we have determined the record remains relevant for another carrier to assume a route without further evidentiary procedures.  Gemini has presented no persuasive reason to deviate from that policy here.   

Economic Authority

As we stated in our show-cause order, we will issue Evergreen a five-year experimental certificate of public convenience and necessity authorizing all-cargo services to the points specified in its proposal and we will issue Gemini a contingent certificate of one year’s effectiveness for points specified in its proposal.  We will require Evergreen to institute service within 90 days from the service date of this order, and should Gemini’s backup award be activated, we will require that carrier to institute service within 90 days of the activation of its backup award.

The allocation of frequencies to Evergreen, and to Gemini if its certificate should be activated, will be subject to our standard 90-day dormancy condition.  Under the dormancy condition, if any of the flights allocated are not used for a period of 90 days (once inaugurated), the frequency allocation with respect to each frequency would expire automatically and the frequency would revert to the Department for reallocation.  The frequencies awarded here are for weekly operations.  Failure to use the frequencies on a weekly basis will result in the forfeiture of the unused frequencies.  

Transition of Frequencies

As we stated in our instituting order, Polar’s temporary allocation of four frequencies will cease to be effective on the date that the selected carrier, i.e., Evergreen (or Gemini should its backup certificate be activated) actually begins service.  To facilitate a smooth transition of the frequencies from one carrier to another, we will require Evergreen (or Gemini should its backup certificate be activated) to file a written notice in this docket stating when it intends to begin service.  Such notice should be served on Polar and the parties to this case 30 days prior to the date on which Evergreen (or Gemini should its backup certificate be activated) actually plans to inaugurate service.  

ACCORDINGLY,

1. We make final our tentative findings and conclusions set forth in Order 2002-11-16;

2. We select Evergreen International Airlines, Inc., for award of primary authority and issue it a certificate of public convenience and necessity in the form attached to engage in foreign scheduled all-cargo transportation between the terminal point Miami, Florida, on the one hand, and the co-terminal points Manaus and Sao Paulo, Brazil, on the other hand;

3. We select Gemini Air Cargo, Inc., for backup authority and issue it a backup certificate of public convenience and necessity in the form attached to engage in foreign scheduled all-cargo transportation between Miami, Florida, and the co-terminal points Manaus and Sao Paulo, Brazil;

4. We allocate Evergreen International Airlines, Inc., four weekly U.S.-Brazil all-cargo frequencies to perform its proposed operations; and Gemini Air Cargo, Inc. four weekly U.S.-Brazil frequencies, on a backup basis, should its backup certificate become activated;

5. We require Evergreen International Airlines, Inc., or Gemini Air Cargo, Inc. should its backup certificate become activated, to file a written notice in Docket OST-2002-12683, served on Polar Air Cargo, Inc. and all parties to the Docket, 30 days prior to the date on which it actually plans to inaugurate service;
   

6. The frequency allocations in ordering paragraph 4, above, are effective immediately and will remain in effect indefinitely, provided that the holder continues to hold the necessary underlying authority to serve the markets authorized; and provided further that any unused frequencies will become dormant and will revert automatically to the Department if unused for a period of 90 days;
 
7. To the extent not granted, we deny all requests in the captioned docket;

8. Unless disapproved by the President of the United States under 49 U.S.C. 41307, this order and the attached certificate shall become effective upon the 61st day after its submission for section 41307 review, or upon the date of receipt of advice from the President or his designee under Executive Order 12597 and implementing regulations that he or she does not intend to disapprove the Department’s order under that section, whichever occurs earlier;

9. We will not entertain petitions for reconsideration of this order; and 

10. We shall serve this order on the parties to the captioned docket of this order; the Ambassador of Brazil in Washington, DC; the Federal Aviation Administration; the Transportation Security Administration; and the U.S. Department of State (Office of Aviation Negotiations).

By:








SUSAN McDERMOTT








Deputy Assistant Secretary for








   Aviation and International Affairs

     (SEAL)

An electronic version of this document is available on the World Wide Web at

http://dms.dot.gov//reports/reports_aviation.asp
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Experimental Certificate of

Public Convenience and Necessity

for

Route 816

This Certifies That

Evergreen International Airlines, Inc.

is authorized, subject to the provisions of Subtitle VII of Title 49 of United States Code, the orders, rules, and regulations issued thereunder, and the attached Terms, Conditions, and Limitations, to engage in foreign air transportation of property and mail.

This Certificate is not transferable without the approval of the Department of Transportation.

                                                          By the Direction of the Secretary

Issued by Order 2003-5-27            Susan McDermott                    

On April 2, 2003                              Deputy Assistant Secretary for  

Effective May 27, 2003                        Aviation and International Affairs
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Terms, Conditions and Limitations

Evergreen International Airlines, Inc. Route 816  

is authorized to engage in scheduled foreign air transportation of property and mail:

Between the terminal point Miami, Florida, and the co-terminal points Manaus and Sao Paulo, Brazil. 

This authority is subject to the following terms, conditions, and limitations:

(1)
The holder shall at all times conduct its operations in accordance with the regulations prescribed by the Department of Transportation for the services authorized by this certificate, and with such other reasonable terms, conditions, and limitations as the Department of Transportation may prescribe in the public interest.

(2)
The holder is not authorized to carry passengers (other than cargo attendants

accompanying freight shipments).

(3)
The holder shall at all times conduct its operations in accordance with all treaties and agreements between the United States and other countries, and the exercise of the privileges granted by this certificate is subject to compliance with such treaties and agreements and with any orders of the Department of Transportation issued under them.  To the extent that the holder has authority to serve more than one country or points in more than one country on the same route segment, that authority does not confer upon the holder any additional rights (including fifth-freedom intermediate and/or beyond rights), in limited-entry markets unless the Department has completed any necessary carrier selection procedures to determine which carrier(s) should be authorized to exercise such rights and has notified the foreign country(ies) involved that any such selected carrier(s) has the required authority.  In such cases, the fact that the carrier may hold authority to serve the countries (points) at issue on the same segment will not be considered as providing any preference to the holder in a carrier selection proceeding. 

(4)
The exercise of the authority granted here is subject to the holder’s first obtaining from the appropriate foreign governments such operating rights as may be necessary.

(5)
The holder’s authority is effective only to the extent that such operations are also authorized by the Federal Aviation Administration (FAA), and comply with all applicable U.S. Government requirements concerning security;

*This certificate is being issued to reflect award of new scheduled all-cargo authority to serve Brazil.
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(6)
The holder shall at all times remain a “Citizen of the United States” as required by 49 U.S.C. §40102(a)(15).

(7)
The holder shall maintain in effect liability insurance coverage as required under 14 CFR Part 205.  Failure to maintain such insurance coverage will render a certificate ineffective, and this or other failure to comply with the Federal Aviation Act or the Department’s regulations shall be sufficient grounds to revoke this certificate.

(8)
Should the holder propose any substantial changes in its ownership, management, or operations (as that term is defined in 14 CFR 204.2(n)), it must first comply with the requirements of 14 CFR 204.5.

(9)
In the event that the holder ceases all operations for which it was found “fit, willing, and able,” its authority under this certificate shall be suspended under the terms of 14 CFR 204.7 and the holder may neither recommence nor advertise such operations unless its fitness to do so has been redetermined by the Department.  Moreover, if the holder does not resume operations within one year of its cessation, its authority shall be revoked for dormancy.

(10)
The holder acknowledges that this certificate is granted to determine if the holder’s projected services, efficiencies, methods, rates, fares, charges, and other projected results will, in fact, materialize and remain for a sustained period of time, and to determine whether the holder will provide the innovative low-priced air transportation it proposed in its application authority.

(11)
The holder may combine services authorized by this certificate with all services authorized by other Department of Transportation certificates or exemptions; provided that such operations are in compliance with the provisions of all applicable bilateral aviation agreements, and provided further that (a) nothing in the award of the route integration authority requested should be construed as conferring upon the holder additional rights (including fifth-freedom intermediate and/or beyond rights) to serve markets where U.S. carrier entry is limited unless the holder first notifies us of its intent to serve such a market and unless and until the Department has completed any necessary carrier selection procedures to determine which carrier(s) should be authorized to exercise such rights; and (b) should there be a request by any carrier to use the limited-entry route rights that are included in this certificate by virtue of the route integration authority granted here, but not being used, the holding of such authority by route integration will not be construed as providing any preference for the holder in a competitive carrier selection proceeding to determine which carrier(s) should be entitled to use the authority at issue.

This certificate shall become effective May 27, 2003.  It shall expire August 25, 2003; provided, however, that if the holder inaugurates service under this certificate on or before that date, the authorization will continue in effect until May 27, 2008, unless the Department earlier suspends, modifies, or deletes the authority. 
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Experimental Certificate of

Public Convenience and Necessity

(Backup Award)

for

Route 817

This Certifies That

Gemini Air Cargo, Inc.

is authorized, subject to the provisions of Subtitle VII of Title 49 of United States Code, the orders, rules, and regulations issued thereunder, and the attached Terms, Conditions, and Limitations, to engage in foreign air transportation of property and mail.

This Certificate is not transferable without the approval of the Department of Transportation.

                                                         By the Direction of the Secretary

Issued by Order 2003-5-27           Susan McDermott                    

On April 2, 2003                            Deputy Assistant Secretary for  

Effective on (See Attached)             Aviation and International Affairs
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Terms, Conditions and Limitations

Gemini Air Cargo, Inc. Route 817 

is authorized to engage in scheduled foreign air transportation of property and mail:

Between Miami, Florida, and the co-terminal points Manaus and Sao Paulo, Brazil. 

This authority is subject to the following terms, conditions, and limitations:

(1)
The holder shall at all times conduct its operations in accordance with the regulations prescribed by the Department of Transportation for the services authorized by this certificate, and with such other reasonable terms, conditions, and limitations as the Department of Transportation may prescribe in the public interest.

(2)
The holder is not authorized to carry passengers (other than cargo attendants

accompanying freight shipments).

(3)
The holder shall at all times conduct its operations in accordance with all treaties and agreements between the United States and other countries, and the exercise of the privileges granted by this certificate is subject to compliance with such treaties and agreements and with any orders of the Department of Transportation issued under them.  To the extent that the holder has authority to serve more than one country or points in more than one country on the same route segment, that authority does not confer upon the holder any additional rights (including fifth-freedom intermediate and/or beyond rights), in limited-entry markets unless the Department has completed any necessary carrier selection procedures to determine which carrier(s) should be authorized to exercise such rights and has notified the foreign country(ies) involved that any such selected carrier(s) has the required authority.  In such cases, the fact that the carrier may hold authority to serve the countries (points) at issue on the same segment will not be considered as providing any preference to the holder in a carrier selection proceeding. 

(4)
The exercise of the authority granted here is subject to the holder’s first obtaining from the appropriate foreign governments such operating rights as may be necessary.

(5)
The holder’s authority is effective only to the extent that such operations are also authorized by the Federal Aviation Administration (FAA), and comply with all applicable U.S. Government requirements concerning security;

*This certificate is being issued to reflect award of backup authority to serve Brazil.
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(6)
The holder shall at all times remain a “Citizen of the United States” as required by 49 U.S.C. §40102(a)(15).

(7)
The holder shall maintain in effect liability insurance coverage as required under 14 CFR Part 205.  Failure to maintain such insurance coverage will render a certificate ineffective, and this or other failure to comply with the Federal Aviation Act or the Department’s regulations shall be sufficient grounds to revoke this certificate.

(8)
Should the holder propose any substantial changes in its ownership, management, or operations (as that term is defined in 14 CFR 204.2(n)), it must first comply with the requirements of 14 CFR 204.5.

(9)
In the event that the holder ceases all operations for which it was found “fit, willing, and able,” its authority under this certificate shall be suspended under the terms of 14 CFR 204.7 and the holder may neither recommence nor advertise such operations unless its fitness to do so has been redetermined by the Department.  Moreover, if the holder does not resume operations within one year of its cessation, its authority shall be revoked for dormancy.

(10)
The holder acknowledges that this certificate is granted to determine if the holder’s projected services, efficiencies, methods, rates, fares, charges, and other projected results will, in fact, materialize and remain for a sustained period of time, and to determine whether the holder will provide the innovative low-priced air transportation it proposed in its application authority.

(11)
The holder may combine services authorized by this certificate with all services authorized by other Department of Transportation certificates or exemptions; provided that such operations are in compliance with the provisions of all applicable bilateral aviation agreements, and provided further that (a) nothing in the award of the route integration authority requested should be construed as conferring upon the holder additional rights (including fifth-freedom intermediate and/or beyond rights) to serve markets where U.S. carrier entry is limited unless the holder first notifies us of its intent to serve such a market and unless and until the Department has completed any necessary carrier selection procedures to determine which carrier(s) should be authorized to exercise such rights; and (b) should there be a request by any carrier to use the limited-entry route rights that are included in this certificate by virtue of the route integration authority granted here, but not being used, the holding of such authority by route integration will not be construed as providing any preference for the holder in a competitive carrier selection proceeding to determine which carrier(s) should be entitled to use the authority at issue.

This certificate shall not become effective until the certificate authority of Evergreen International Airlines, Inc. in the Miami-Brazil market has expired or has been deleted or suspended, and it shall expire May 27, 2004; provided, however, that if this authority becomes effective before that date, it shall not expire until May 27, 2008, unless the holder fails to inaugurate service within 90 days of that effective date, in which case this certificate will expire on the 91st day. 

�The Agreement expresses the number of flights as units representing wide-body freighters.  If a carrier chooses, it may substitute two flights using narrow-body aircraft for any of the wide-body frequencies it holds.  The Agreement provides that designated airlines may operate from a point or points in the United States via intermediate points, to Manaus, Brasilia, Rio de Janeiro, Sao Paulo, Recife, Porto Alegre, Belem, Belo Horizonte, and Salvador de Bahia, and beyond Brazil to Argentina, Uruguay, Paraguay and Chile.  


�Under the terms of Order 2002-5-24, Polar’s designation and four frequencies reverted to the Department for reallocation.  However, Order 2002-5-24 granted Polar the right to continue using its prior U.S.-Brazil designation and four U.S.-Brazil frequencies on a temporary basis until the rights have been reallocated and the carrier receiving those rights begins service.


�In this regard, Gemini maintains that Polar’s B-747 services to Latin America have lost money every year since 1996, according to Form 41 filings.  


�In the event that the primary carrier successfully executes its full service proposal, then Gemini notes that its proposed modification would not result in any actual change since the first year of operations by the primary carrier would be the same as a period of 52 weeks of four flights per week.  


�Evergreen cites a number of other precedents to support its position, including the 1996 U.S.-Japan All-Cargo Service Proceeding (Docket OST-96-1366), the U.S.-Philippines All-Cargo Service Proceeding (Docket OST-96-1074), and the U.S.-China Air Services (2001) proceeding (Docket OST-99-6323).  


�See, e.g., Order 80-7-190 at 5-6.  


�While Gemini asserts that Polar’s B-747 operations to Latin America consistently lost money, we see this as in no way dispositive.  The record provides no persuasive basis for us to conclude that Polar’s cost structure or any other element affecting the financial results of its Brazil operations would be meaningful in predicting Evergreen’s results.  In any case, we have long since ceased using carrier profitability as a selection criterion, and we shall certainly not substitute our judgment for that of Evergreen’s management on how best to allocate its resources.  


�Our show-cause order dismissed Amerijet’s motion to reopen the record on the issue of carrier fitness data since we found that the information Amerijet requested was already officially noticeable data and could be cited without a formal reopening of the record.  


�See, e.g., Order 2001-10-15 in Docket OST-95-764: 2001 Hong Kong Fifth-Freedom All-Cargo Frequencies; and Order 97-4-13 in Docket OST-97-2016: U.S.-Brazil Combination Service Proceeding.  


�Since we are reallocating frequencies already being used, we find that our action here would not constitute a “major regulatory action” under the Energy Policy and Conservation Act of 1975, as defined by section 313.4(a)(1) of the Department’s regulations.  Based on officially noticeable data, we find that all applicants are fit, willing, and able to provide the proposed services.  Evergreen and Gemini have previously been found fit to provide scheduled air transportation of property and mail.  (See Order 99-12-7 for Evergreen, and Order 2001-4-32 for Gemini.)  


�The temporary allocation of four weekly U.S.-Brazil all-cargo frequencies held by Polar Air Cargo, Inc., will cease to be effective on the date that Evergreen, or Gemini should its backup certificate become activated, actually starts service.  


�The 90-day dormancy period will begin upon the carrier’s implementation of services, such implementation to be in accordance with the startup provisions of the carrier’s certificate of public convenience and necessity.  


�This order was submitted for section 41307 review on April 2, 2003.  On May 27, 2003, we received notification that the President’s designee under Executive Order 12597 and implementing regulations did not intend to disapprove the Department’s Order.


�To assure compliance with all applicable U.S. Government requirements concerning security, the holder should, before commencing any new service (including charter flights) to or from a foreign airport, inform its Principal Security Inspector of its plans.


�To assure compliance with all applicable U.S. Government requirements concerning security, the holder should, before commencing any new service (including charter flights) to or from a foreign airport, inform its Principal Security Inspector of its plans.





