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INTRODUCTION
The Consolidated Carriers (hereinafter “Carriers”), a group of certificated carriers operating commercial air service within the State of Alaska, and identified in Appendix A, hereby submits its Comments as requested by the Department.  The Carriers group includes 60% of all bush carriers in Alaska.  Their routes include all points to which bush bypass mail is dispatched, as well as numerous hubs and points where bypass mail is not transported.  The group includes wheel and float aircraft operators, and most of the designated bush Essential Air Service carriers in Alaska.  The group includes passenger carriers and all-cargo carriers.  As has been the case in the past, the Consolidated Carriers consists of the broadest spectrum of air carriers affected by bush mail rates and regulations, and represents the unified position of the vast majority of the industry.  Some of the constituent carriers will also file Comments of their own to further amplify or explain points of particular interest to them, but there is no contradiction between the points presented here and the individual comments filed by the carriers.
A systematic review of the bush mail rate structure would have been called for at some point anyway, but it is important to remember that the purpose of the current proceeding is to comply with the mandates of the Rural Service Improvement Act of 2002 (“the Act”).  The Act contains a number of provisions affecting rural air service, some specific, some vague, and some contradictory.  The Department must be guided, and limited by the provisions of the Findings of the Act in determining the correct application of the provisions.  It is unrealistic to assume that the provisions of the Act as written will actually achieve the goals enumerated.  The law will cause significant dislocation and loss of service to rural Alaska.  Passengers, freight shippers and rural mail addressees will all suffer.  To meet the goals stated in the Findings, the Department must use its discretion and experience gained from years of regulated and deregulated air service.  No state has received more benefit from Airline Deregulation than Alaska.  None-the-less, the stated goals of the Act as reflected in its Findings must be respected and incorporated in these proceedings.  To that end, the Carriers submit this comprehensive set of recommendations to apply the provisions of the Act in a fair, consistent and timely manner.
First, Report of Insurance Coverage
The requirements in paragraph (k)(4) address the need to have current passenger liability insurance information in order to achieve the goals stated in the Act.  Specifically, the Act sets aside 70-75% of bypass mail to support the operations of scheduled passenger service, and provides an additional preference to air carriers operating passenger service with aircraft having 19 insured passenger seats on board.  The sole purpose of any additional insurance reporting requirement is to document a carrier’s qualification for these preferences.  It must be recognized that the vast majority of carriers within Alaska will not seek the 19-seat aircraft preference, and the preference provisions for those aircraft will not take effect for six years.
The Act does not increase the liability limits or change any existing insurance requirement for the air carriers.  To that extent, the existing requirements mean that all installed seats are insured.  Except for carriers seeking to qualify for preferential tender as a Part 121 passenger carrier with 19 seats installed, current DOT regulations adequately cover the terms of the Act.  Because the Act does not set new liability dollar requirements, the only purpose of the require to show the “level of passenger insurance…” is to show compliance with the minimum requirement.  The Act does not give additional preferences for higher coverage levels, so there is no need to specify coverage level in excess of the minimum.
Appendix B is a copy of the currently required DOT insurance report.  Section 205 of the Department’s Economic Regulations requires passenger liability insurance reports to be filed directly by the insurance carrier.  §205.3c states: “The certificate of insurance shall list the types or classes of aircraft, or the specific aircraft by FAA or foreign government registration number, with respect to which the policy of insurance applies, or shall state that the policy applies to all aircraft owned or operated by the carrier in its air transportation operations.” (emphasis added)  §205.4(a) requires “Each carrier shall ensure that the evidence of aircraft liability coverage filed with the Department of is correct at all times.” (emphasis added)  OST from 6410 specifically lists whether the carrier has passenger or cargo only insurance, and allows the listing of actual aircraft included under the coverage.  The form allows the use of additional pages in listing aircraft, which could be used to designate the number of passenger seats insured on each aircraft.  
For all-cargo carriers, the existing OST 6410 form is entirely adequate to meet the requirements of §5402(k)(4).  For passenger carriers operating aircraft with fewer than 19 insured passenger seat, i.e., not eligible for preferential tender under the terms of the Act, the existing form is entirely adequate.  If a carrier wishes to gain preferential tender under the terms of the Act, it is in its own interest to assure that its form 6410 correctly identifies the coverage level and number of insured seats on each eligible aircraft.  There is no need to impose additional reporting requirements on carriers for whom there is no need to list number of seats installed.
Appendix C is a copy of the insurance certification required by the State of Alaska for air carriers.  This form includes the actual aircraft covered by liability insurance for each carrier.  The form is filed directly by the insurance carrier.  If the Department should decide that OST form 6410 is not sufficient to meet the goals of the Act, then carriers could simply be required to file a copy of the State of Alaska report.

Administratively, it makes no sense to require duplicative and potentially conflicting insurance reports from the insurance carriers and the airlines themselves.  §205 regulations clearly meet the needs of the Act, and the insurance carriers are required under penalty to keep all reports current.  Adding a second report, to be filed separately by the air carrier, simply doubles the administrative effort for the carriers and the Department.  Furthermore, separate reports create the possibility of conflicting reports.  If a carrier fails to file lists of additional aircraft or changes in coverage, the Department will have conflicting data that will have to be resolved.  Current reports are filed by the most authoritative source, the insurance carrier.
There is no need for monthly or even regular reports on insurance coverage.  Current regulations require that insurance certificates be kept current, and any dates for changes in coverage be clearly stated.  It is very easy for the Department, the Postal Service and any interested carrier to determine whether a carrier qualified for preferential tender during any given period.  Additionally, nothing in the Act or regulations requires that tender begin or end on particular days or dates.  Postal Service fiscal weeks and accounting periods almost never begin on the first of a month.  Schedule changes are frequently filed to be effective at the beginning or ending of Daylight Savings Time or major holidays.  It is entirely possible that monthly reports would actually be inadequate to document qualification for preferential tender.  The current requirements to specify the effective dates of insurance coverage are the best way to determine qualifications.
As has been noted by other air carriers, service by Part 121 aircraft with 19 passenger seats will be the rare exception rather than the rule.  Currently only three carriers operate such aircraft.  19 passenger preferences will never apply to the all-cargo traffic pool, to float operations, to markets where no bypass mail is tendered, or the 68% of bush points that cannot support Part 121 operations (source:  Comments of Larry’s Flying Service).  Carriers wishing to avail themselves of the 19-seat aircraft preference can submit necessary documentation under existing regulations.  All other carriers have no need to.  The proposed report is duplicative, unduly burdensome to air carriers, and is actually less effective in meeting the goals of the Act than current regulations.
Second, Flight Designation Regulations and Effective Date of First Tender
The proposed routing requirement creates no technical impediment or limitations on the operations of carriers.  The Official Airline Guide, which creates the schedule data used by the Postal Service for tendering mail, allows the use of a single flight number for circular or “out-and-back” flight, even those that serve the same points more than once.  Additionally, it is legal and an accepted practice to cover a single flight movement with more than one flight number in order to accurately list all services provided on the flight.  Air carriers interested in qualifying for tender in the various mail pools can file flight schedules in such a way as to demonstrate compatibility between the T-100 segment data and the T-100 market data.
Historically, carriers have broken flight numbers at intermediate points, or assigned different flight numbers to different segments of a single aircraft movement for internal management purposes.  Under current equitable tender practices, the only question was whether the carrier offered at least three flights a week between a dispatch point and a destination.  Breaking a single flight into different segments allowed carriers to analyze the profitability of flights, segments and hubs.  Revenues and expenses for multi-stop services could be more easily assigned, and the benefit of individual services to the carrier could be more easily determined.  Although clearly an unanticipated consequence, the routing changes necessary to maximize mail tender will further complicate the overall management demands for each carrier.
The more important points raised here relate to incorrect assumptions made by carriers and the Department.  First, it is clear from the Department’s discussion of the topic that the routing problem is far more than hypothetical.  The Department not only proposes specific schedule filing formats, but anticipates the need for refilling of traffic reports going back to July 1, 2002.  It is vital that before any selection process begins, all carriers understand the implications of various schedule publication schemes and their effect on mail tender.
The rule also illustrates a basic but egregious error in the assumptions upon which the application of the Act lies.  The only logical and consistent interpretation of the Act is that the process of selecting the initial group of qualifying carriers begins on November 3, 2003, not that the process ends on November 3, 2003.  Selecting carriers is a process of determining which carriers are qualified, not simply a listing of names.  The process covers a period of 12 months.  The Act clearly states that the sections determining the qualification process shall become effective 15 months after the Act becomes law.  The Act assumes or requires certain actions be taken by the Postal Service and the Department before selection can take place, and none of these actions have taken place.  As will be pointed out in several sections below, the Act requires carriers to make certain choices and take certain actions in order qualify for bypass mail tender.  The time frame required for these carriers to take these actions could not have been completed in time for carriers to be qualified before November 3, 2004.  While the Postal Service has announced that it intends to start eliminating carriers from tender in November, that statement is merely a self-serving attempt to enable its own selection process that goes beyond that of the Act.
Part of the deficiency of the Act, and the confusion that must be clarified before the selection process can begin, is that the Act is based on online Origin and Destination traffic, while the T-100 segment data reflect on-flight data.  As noted by the Department, current scheduling practices can create conflicts between segment and market reports that are significant.  It is the position of the Carriers that the only interpretation consistent with the clear meaning and goals of that Act is that qualification for mail tender shall be based on online data from the T-100 market reports.
Throughout the history of the Bush mail rates, questions have been raised about the accuracy of data reported by carriers and used to set rates.  The primary source of these questions has been the U.S. Postal Service itself, the very agency now proposing to remove tender from carriers based on clearly deficient and incomplete data.  Several members of the Carriers have analyzed reports of carriers at several major bush hubs.  Their findings confirm the Department’s concern about the differences between segment and online data.  More importantly, the market reports appear to include traffic not covered by the T-100 program or the intent of the Act.  In some markets where market data could be tied to a specific group of flights, it appears that the market traffic reported could not have been physically carried on the flights reported.  Part of the problem is in the simplifying assumptions used by the Department is assigning loads and load factors.  If an infant in arms is included in the passenger count, it is counted as an adult weight including baggage.  If baggage is counted as cargo, it is effectively double counted.  There are a number of ways that traffic counts can be manipulated and exaggerated through the T-100 report process.  It is vital that the Department assure that reporting standards are understood and being met before any selection process can begin.
While the Carriers oppose the use of excise tax reports, for a variety of reasons, the concern of Congress was that the T-100 reports could be manipulated.  The most effective way to eliminate fraudulent reports is to make sure that all carriers understand the correct method of filing the reports, and to have those reports audited regularly.  
Appendix D is a suggested clarification of the T-100 regulations as they apply to the selection process for air carriers.  There are no inconsistencies between the Part 241 T-100 reporting process and the Act, but it appears that some carriers are not correctly reporting their data at this time.  It is impossible to know whether resubmission of the reports could be accomplished in a timely and accurate fashion.  The brief description of the two affected classes of traffic follows.
A revenue passenger is a person who pays a full fare in accordance with an established tariff.  The specific language used in the Act is “base fares” (§5402(h)(5)(A).  Specifically, infants and other persons who do not occupy a paid seat, or from whom no fare is collected shall be excluded from the count.  Similarly, persons traveling on carrier business, or who are traveling at free or reduced rates as employees or persons associated with employees, or by virtue of interline pass agreements (written or not), shall not be included as revenue passengers, whether an excise tax is collected on any reduced fare or not.  Similarly, any passenger traveling on a free or reduced rate ticket as a result of a contest, prize or promotion offered by the carrier shall not be counted as a revenue passenger.  Tour guides, travel agents or other travel professionals traveling at a free or reduced rate, whether or not accompanying revenue passengers, shall be excluded from the count.  The collection of excise tax on a ticket is not proof of revenue passenger status.  The passenger must pay the full “base fare”.
Any possessions associated with a passenger traveling on a carrier shall be classified as baggage, regardless of how the baggage is charged for.  Baggage can move ahead of, with, or after the flight on which the passenger moves.  Baggage shall not be included in the freight volume on either the T-100 segment or market reports.

Cargo consists of mail and commercial freight.  Commercial freight is material moving on a freight waybill at rates in accordance with an effective tariff, with the shipper and consignee being different persons.  Company material, as well as material shipped by company employees, or in accordance with agent agreements or non-revenue traffic shall be excluded.

It is a common practice for carriers to provide free or reduced rate transportation for employees, family members of employees and even friends of employees (“buddy passes”).  The transportation of these persons is simply part of the compensation program for employees, and should not be included as revenue passengers.  Similarly, carriers routinely provide allowances for a set amount of freight to be moved at free or reduced rates for employees and even firms providing services to the carrier.  The Department must assure that these classes of traffic are excluded when determining eligibility for tender.

It is clear that at least some air carriers count baggage as freight in T-100 reports.  This gives a distinct advantage to carriers transporting types of passengers that routinely carry large volumes of baggage.  River rafters, back-packers, photographers and certain service employees carry large volumes of baggage in support of their activity.  This baggage has no use without the accompanying passenger and must not be included as freight, no matter how the carrier chooses to charge for the transportation.   But for the transportation of the associated passenger, the baggage would not be transported either.
The Department can diminish the misstatement of freight traffic by passenger carriers by eliminating any financial incentive.  Commercial freight reported by passenger carriers should be excluded entirely from calculations to determine the freight market shares of carriers participating in the all-cargo mail pool.  Just as the 20% market share requirement for passengers applies only to carriers competing to carry mail in the passenger pool, the even higher 25% share requirement should apply only traffic of carriers competing to carry mail in the all-cargo pool.  This is not only logically consistent with the interpretation of passenger traffic requirements for passenger carriers, it avoids any interference with the operations of all-cargo from passenger carriers.  The 25% market share requirement for tender shall be applied only to traffic reporting by carriers in the all-cargo pool.
The Department must maintain active oversight and audits for carriers affected by the Act.  In addition to complete audits as have been performed by Department personnel in the past, the Department should perform spot audits to examine samples of data for accuracy.  As will be discussed below, the reporting requirements of the Act anticipate a recordkeeping scheme that coordinates flight logs, revenue documents and T-100 reports.  This will simplify the task of verifying records from source documents.  
For the purposes of enforcing the Act, audits can target markets and carriers where inaccurate reporting would affect mail distribution.  For the passenger pool, markets in which a carrier claims 18-30% market share would be the most likely to involve inflated traffic reports.  Carriers reporting very high market shares can also enjoy an undeserved reward from traffic inflation because those increases serve to eliminate competitors that would otherwise qualify for a share of mail tender.  The Department should also monitor the reported passenger and total load factors on qualifying segments.  Load factors that are significantly higher than market average indicate cause for concern.
In establishing the standards for T-100 reports, and to comply with record retention requirements discussed below, the Department should require carriers to maintain a single document or database management system that clearly documents flight operations, aircraft configuration, and the traffic carried on the operation.  The document or system must allow an auditor to verify that all traffic reported in the T-100 system is truly revenue traffic and complies with the selection criteria within the Act.  A passenger manifest might provide a list of names, but those names must be verified as being revenue passengers purchasing a seat.  Similarly, auditors must be able to verify that passenger baggage is not counted as freight, so waybill numbers with clear identification of shipper and consignee must be associated with weight loads reported for particular flights.
As a final comment on the proposed technical requirement for flight listing, it is important to note that Postal requirements for a qualifying schedule include a specific arrival and departure time for each point served on a flight, and that a flight itinerary list all points in a specific order.  No flag stops are allowed, and it is not possible to simply list the intermediate points to be served in a variable manner.  Passenger freight and mail traffic in rural Alaska is highly volatile and varies greatly by season, day and even events.  Historically, carriers have been allowed to vary their actual flight service from their schedule in order to provide the most efficient or beneficial service to the customers.
The simplest example is the triangular flight pattern that goes A-B-C-A.  The most efficient and beneficial way to operate the service on some days may be A-C-B-A, however.  If more passengers want to go from A to C, or if more passengers want to backhaul from B to A, it is more efficient and provides better customer service to route the flight A-C-B-A.  As long as delivery time requirements to destination Post Offices are met, there is no disadvantage to the Postal Service.  Examination of bush carrier passenger and cargo flight schedules shows that the vast majority of points served and flight operated involve clustering of nearby points.
Under the 298 reporting program, changing point order on a flight had no effect on data.  The number of departures, hours and miles remain the same or extremely close.  In the T-100 system, however, reroutings greatly affect the segment data reports.  As will developed more thoroughly later, the Postal Service has proposed burdensome and potentially punitive reporting requirements that will inhibit the most efficient and beneficial actual flight service in rural Alaska.  
Third, Excise Tax Reporting
Virtually all parties agree that the collection of excise tax data will be burdensome, has significant flaws in its correlation with actual traffic, and will add costs to the process of qualifying for and carrying mail.  Proponents of the provisions argue that these deficiencies are overcome by the need for some second reference point to verify the accuracy of the T-100 market reports.  The irony here is that proponents of excise tax reporting claim it is necessitated by mail tender based on market share.  Without market share based tender, there would be no need for a second reporting system.
Despite these clear deficiencies that need to overcome, the requirement is a distinct part of the Act and its purposes must be recognized.  The language clearly requires two steps be taken to comply with the goals of the Act.  First, the Department must thoroughly answer the concerns raised by the majority of the carriers about the accuracy and relevance of the excise tax data.  As will be shown below, excise tax collections are subject to more variables and potential manipulation than traffic reports.  The Department must establish verifiable procedures to ensure accurate reporting, and the ability to use the excise data in a consistent and fair fashion to determine eligibility for tender.
Second, all of the questions must be answered and procedures put in place before any selection process can begin.  The Act (§5402(h)(5)(A)(ii) states: “To ensure accurate reporting of market share, the Postal Service shall compare the resulting percentage under clause (i) to the lesser of [two excise tax calculations specified in under sub-clauses (I) and (II)].”  Whatever forms the final regulations may take, consideration of excise tax data is an absolute requirement for determining tender of bypass mail.  
Excise Tax Collections Not Directly Related to Traffic Volumes

Excise taxes are not directly related to traffic in a market.  While there is a multiplicity of documents that can be used to verify actual revenue passenger count or revenue freight volume, there is no single tax value for an individual revenue passenger or pound of revenue freight.  Excise Taxes, Appendix E, have various rates and elements.  The passenger tax consists of two parts, a tax of 7.5% of the applicable fare, and a segment tax of $3.00 per flight.  A passenger traveling from A to C via an online connection at B pays two segment taxes while another passenger flying directly between A and C pays only one.  Segment taxes are not applied to certain to passengers traveling to or from specifically listed rural destinations or points receiving Essential Air Service subsidy.  The huge variation of tax levels legitimately applicable to passenger fares means it will be impossible to develop general standards for credibility of tax or traffic filings.
The 7.5% tax element is paid on the actual fare paid, so that amount varies greatly by carrier, season, routing, and level of competition.  This is the amount, for both passengers and freight, which can be manipulated and falsified with ease.  For a passenger traveling between two points on a given day there is no single correct excise tax amount.  For passengers traveling at different times of year, or via different routings, the variation ion excise tax is significant.
The relation of excise tax collections and revenue freight volume in a market is even more distant.  There is no tax per pound of commercial freight transported.  Taxes are based on actual fees collected.  Freight rates per pound in a specific market vary widely depending on total weight of the shipment, the priority the shipper wishes to assign to the movement, whether or not hazardous or dangerous items are included, or any specific commodities.  Large but light weight shipments can be charged for on the basis of “dimensional weight”.  In fact, many if not most bush freight shipments are subject to a “minimum charge” which is much higher than the actual weight-rate.  The same rate would be charged, and excise tax collected, for a one-pound shipment as for a 50 pound shipment.  As noted above, it appears that carriers may try to exaggerate their freight volumes by charging for baggage on freight waybills.
The Reporting Requirements will be Very Difficult to Meet

While computer programs exist that could be modified to record excise tax collections by market, direction and traffic type, modification would be costly and time consuming.  The primary reason why no systems or procedures exist is that no agency, including the IRS, requires this sort of recordkeeping.  All other tax collections are based on units that can be measured directly.  The IRS has no requirements to detail or summarize excise tax collections by route, direction, or category of traffic.
While the law is somewhat vague in the coordination of market reports and excise tax collections, it is clear that eligibility for bypass tender is based on a market share in the outbound direction from the hub.  Section (h)(5)(B) states, “Such calculation shall be based only on the carriage of passengers on regularly scheduled flights and only on flights being flown in a direction away from the hub point” (emphasis added).  No reason was given in the law why a directional requirement exists.  Given the great variation in excise tax collections in relation to traffic carried, all data should be collected in the most consistent manner possible.  To that extent, if excise tax reports have to be used at all, they must be tabulated in the same fashion as the T-100 market reports.
Special attention needs to be paid to the question of handling interline and online passenger connections.  On interline routings, the excise tax is collected by the ticketing carrier.  Typically this is the larger carrier because few bush carriers have ARC ticket stock.  This is particularly true for passengers transferring from a larger carrier to a bush carrier flying in a direction away from the hub.  The excise tax collected is not prorated among the participating carriers, and the particular destination may be exempt from segment taxes.  Similarly, taxes collected on online connections disguise the online origin and destination of traffic.  A similar concern applies collection of excise tax data for code-sharing carriers.  The carrier actually operating the service is often not the carrier collecting and remitting the taxes.
The importance of determining the relationship between traffic and tax reports cannot be understated.  The problem comes from the Act’s requirement to use two disparate and inconsistent measures to make a single determination, who is eligible for mail tender.  The dilemma recalls the proverb that says a person with one watch knows what time it is, but a person with two watches is never sure.  It must be anticipated that there will be cases where a carrier has more than 20% of T-100 market traffic, but less than 20% of the associated excise taxes.  This could happen if the carrier offers lower fares than its competitors, flies only direct routes to the bush destination, or has a larger proportion of interline tickets than its competitors.  All of these characteristics reflect superior customer service, but could be penalized because excise tax collections are less than traffic reports.  
It must also be anticipated that there will be situations where a carrier has more than 20% of the traffic and less than 20% of the excise tax collections, while a competitor has less than 20% of the traffic but more than 20% of the tax collections.  Would one carrier be tendered bypass and not the other, or would both carriers be tendered, or neither?  There is a requirement that the tax reports be made public, just as the traffic reports will be.  The Department and the Postal Service must be able to handle complaints and conflicts over who receives tender in competitive markets.  Finally, these disputes will not be limited to carriers with market shares at or near 20% for passenger service and 25% for freight service.  The law allows partners in a merger, purchase or consolidation to carry forward and combine their market shares in determining qualification for tender.  All carriers’ data are subject to question because of the possibility of  mergers.  The Department faces an enormous and possibly impossible task, but it must address and resolve these problems before the selection process can begin.
Finally, it must be recognized that the sole reason for the collection and analysis of excise tax data is to determine which carriers shall be tendered bypass mail.  These reports are not required by any other agency or for any other purpose.  Consequently, the entire costs associated with collecting a reporting these data must be included as a “mail service only” cost in the upcoming bush mail rate proceeding.

Excise Taxes are Easier to Manipulate than T-100 Data
T-100 reports have to be certified by an officer of the airline, and the Act provides serious penalties for falsification of reports.  The T-100 reports have a direct link to the base data used to create the reports.  It is strange that an additional and inconsistent system of measuring market share would be added.  It is even stranger when one considers that the excise tax collections are easier to manipulate than the T-100 statistical reports.  
Use of excise tax reports favors carriers with larger aircraft.  All operations of aircraft with a maximum gross takeoff weight in excess of 6,000 lbs., including charters, are subject to excise tax.  Because the stated purpose of the Act is to support scheduled passenger service, the Department must adjust excise tax reports to exclude operations with over 6,000 lb. aircraft not operating on a published schedule.
Carriers wishing to exaggerate their qualifying traffic could add infants, non-revenue passengers and charter passengers to their reports.  For the very small cost of an excise tax payment, their apparent market share would be increased.
Excise tax collections could be used to give legitimacy to shipments of company material, employee freight shipments and baggage as if they were commercial freight.  For example, many carriers allow village agents up to 500 lbs. of non-revenue shipping per month.  If the carrier added a nominal processing charge for the transportation, say $5.00 per month, and then taxed that amount ($0.31), the entire shipment could be made to appear to be a commercial freight shipment.  As noted above in the definitions of traffic used in the T-100 reports, all non-revenue traffic should be excluded from consideration.  Excise tax collections cannot be allowed to create a loophole for counting this traffic.

Excise tax collections can be used to manipulate the T-100 traffic data.  Other techniques can be used to artificially inflate the amount of excise tax collected over a route.  One tactic that has been widely used in Alaska is to have directional rates.  On a round trip routing, the rate for the segment that is counted in determining market share is priced higher than the reverse direction.  This means that more tax is collected in the qualifying direction.  Another ploy that has been used in Alaska is to charge a very high passenger ticket price, with a high associated excise tax collection, but include non-aviation services in the price.  For example, the ticket price would include a free hotel room, or taxi service, or meal vouchers, phone vouchers, liquor, or even cash rebates.  All of these tactics have been used in Alaska and the lower-48 to increase market share.
Excise tax collections are a poor indication of traffic carried, and a poor credibility check for the T-100 reports of bypass carriers.  Even if these reports are required for bypass mail carriers, any excise tax reports should specifically exclude carriers not carrying or desiring to carry bypass mail.  In recent meetings in southeastern Alaska, the Postal Service announced that it intends to adopt the same market share criteria used for bypass mail to determine eligibility to carry non-bypass non-priority mail.  The move is for the administrative convenience of the Postal Service to minimize computer program development cost.  The Act is clear, and the Department must reiterate that any excise tax reporting requirements shall be strictly limited to those carriers desiring to participate in bypass mail tender.
Rules for Reporting Standards Must Be in Place before the Beginning of the Selection Period

The Consolidated Carriers oppose the use of excise tax data either as a primary or confirming source of market share.  Collection of the data will be costly, burdensome, and subject to manipulation.  Use of a second source of data will inevitably create confusion and conflict, and will add to the already heavy burden of the Department in administering mail rates and monitoring business practices of carriers and the Postal Service.  The Carriers encourage the Department to seek elimination of the excise tax data requirement.  In the meantime, the Department must establish clear rules relating to the reporting of excise taxes before the beginning of the selection period on November 3, 2003.
The Department should require a single spreadsheet or database that can be audited, which includes all revenue traffic, the excise taxes collected for the traffic, the ticket or waybill document, and the flight logs on which the traffic is carried.  Appendix F provides an example of the information that should be included in one place.  This report represents a burden on all bypass carriers, but should serve to prevent the greater burdens created by trying to analyze large amounts of uncoordinated data, or having to adjudicate disputes on market share and qualification for tender.  Given the potential for misstatements in excise tax reports, it is vital that the tax and traffic reports be consolidated, and references provided to ticket or waybill documents and flight logs.  This document would also ease the task of auditing carriers.
An additional certification should be required from all carriers transporting bypass mail.  Both the T-100 and excise tax reports should carry a certification that the numbers do not include baggage, non-revenue traffic, company material shipments, prize or promotional tickets or shipments, or non-transport revenue.  Carriers currently have no incentive to exaggerate or mis-categorize traffic on T-100 reports.  With the new incentives provided by the terms of the Act, the additional certification is necessary to discourage new forms of falsification.
Excise tax reports shall include a separation of operations performed with over 6,000 lb. aircraft.  As all operations of over 6,000 lb. aircraft are subject to excise tax, there must be a way to separate scheduled from non-scheduled traffic for these aircraft.

The Department should audit all carriers on a sampling basis to assure compliance with excise and T-100 report requirements.  The Department should also hold seminars are regional hubs before putting any new reporting requirements into place to assure understanding of the requirements.  The goal should be to eliminate “ignorance” as an excuse.

Fourth, Actions Required to Remain in Tender of Bypass Mail
The section of the Act quoted by the Department is one of the clearest indications that the selection process based on market share shall begin 15 months after the passage of the Act.  This section allows carriers a period of 6 months to determine which traffic pool they desire to compete in, and begin concrete actions toward that end.  While trying to eliminate carriers not showing concrete evidence of their intent to compete, the section also recognizes that the changes in traffic cannot occur immediately.  The Act anticipates a three stage process of implementing its terms.  There is a six month period in which carriers can determine how they will respond to the Act.  Carriers that show no evidence of wanting to participate can then be removed from bypass tender.  Next is a nine month period in which participating carriers can implement any changes in their systems to meet the requirements of the Act.  These changes can be as simple as adding or deleting service points, or changing times or routing of existing service.  These changes could also involve major changes in operations specifications, adding passenger service, serving new hubs, or adding aircraft.  All of these steps take many months to accomplish, and frequently regulatory approval.  The final stage of the transition is the first 12-month test period to determine the initial pool of carriers to be tendered mail in each market and traffic pool.
With regard to implementing 5402(s), it is clear that the only time market share can be used to determine tender is at the end of the 12 month initial test period.  This is particularly appropriate because the Act requires use of excise tax data to determine market shares, and no excise tax data exist now or in the foreseeable future.  Determining if a carrier is making a good faith effort to comply with the Act should be based on concrete actions taken since the passage of the Act.

Carriers that take significant and concrete actions to comply with the changes in tender brought about by the Act shall not be removed from tender in any market affected by the changes.  Furthermore, carriers that already holding the necessary operating authority and are holding themselves out for business consistent with the requirements of the Act shall not be removed from tender because of market share in any market until the end of the initial 12-month test period.  
Most bypass carriers in Alaska have had all the authority they need to operate the services in the traffic pool they will participate in.  The lack of change in their operating structure cannot be viewed as unwillingness to compete under the new rules.
For carriers that have historically carried little or no passenger or commercial freight traffic, their intent must be measured against concrete actions to qualify for tender.  Among the changes showing intent are changes in operations specifications to allow expanded or improved service.  A change in liability insurance coverage is another indication.  Purchasing additional or different types of aircraft is a clear signal of intent, as are additions of ground equipment and facilities.
Changes in marketing programs reflect clear intent to compete for market share.  Such changes in programs, all of which require lead time, include purchase of Yellow Page ads, media advertising or public promotional efforts, hiring of sales or marketing personnel, upgrades of passenger or freight facilities, or upgrades in administrative or computer services to comply with the provisions of the Act.  These actions all cost money or require significant additional effort or expertise by carrier employees.  

The intent of this section is to provide an incentive for carriers to take concrete action to participate in their chosen traffic pools, without pre-judging their ultimate chance of success in their venture.  A survey of actions taken by carriers at bypass hubs has shown that carriers across the state have expanded or improved their operations specifications, increased insurance coverage, improved passenger and cargo facilities, and upgraded their fleets.  
Those carriers have increased the level of active competition for both passengers and freight.  Any carrier taking the actions listed above, and others showing similar intent, must not be excluded from bypass mail tender until the end of the qualifying period on November 2, 2004.
Fifth, Preferential Tender to Part 121 19 Seat Operations
The Findings of the Rural Service Improvement Act of 2002 provide very clear direction on this issue.  A primary reason for the provisions of the Act is to improve the safety of passenger service by encouraging and rewarding operators that operate Part 121 service with 19 passenger aircraft.  The only special tender preference offered to Part 121 carriers is for passenger service with 19 seat aircraft.  In determining the applicability and level of the Part 121 rate, only aircraft operated in passenger service with 19 installed passenger seats should be included.
A second issue relating to what markets and service would be covered by the Part 121 rate involves carriers that also operate other aircraft.  All precedent, legal and regulatory, requires that mail rates be applied only to the services actually provided.  Furthermore, rates cannot be carrier specific for the same market.  Indeed, current Postal Service regulations require that a carrier use the aircraft class shown on its published schedule.  If a carrier wishes to change aircraft in a way that will affect the mail rate being paid, that carrier must obtain prior permission from the Postal Service.  Sections 2-3.2.1.1 and 2-3.2.1.2 of the PO-508 Procedures Manual require that a carrier file a Mail Exception Report (PS form 2734) with the local Postmaster and received prior permission before transferring mail to an aircraft which is of a different class than the one to which the mail was originally tendered.  Section 6-2.4.2.3 requires a carrier to report any mail that could not be transported as directed, and follow the instructions of the appropriate officer in transferring or transporting the mail.
Historically and consistently, the Civil Aeronautics Board and Department of Transportation have based rate and tender decisions of service actually provided.  Mainline and bush rates were originally determined based on costs of aircraft actually used in the transportation of mail.  Mainline rates are adjusted with regard to the amount of mail actually transported on each type of aircraft.  The Department has consistently required the Postal Service to pay rates based on service actually provided.  Appendix G includes correspondence to and from the Department in which this policy is clearly stated.  The Department has also rejected arguments from the Postal Service that aircraft that were in a carrier’s fleet but were not used in intra-Alaska mail transportation be included for ratemaking purposes. (Appendix H)
39USC5402 is clearly based on the actual types and classes of aircraft used in the transportation of mail.  Eligibility for tender is based on the type of aircraft used, and various hub points are designated for mainline service.  All definitions and rate setting procedures included in the Act refer to service actually provided.
Federal Aviation Administration regulations and practices are based directly on the type and class of aircraft actually being employed and service being provided.  Parts 91, 121, 125, and 135 apply to distinctly different operations.  Each type of operations can be clearly identified as to its governing regulation, and each regulation applies to a distinct and defined type of operations.
Insurance regulations under 14CFR205 are different for charter and scheduled carriers, with further differences between large and small passenger aircraft.  While the Department has very clear baggage liability requirements for carriers operating large aircraft, it specifically exempts small aircraft from the requirements.  The regulations have clear demarcations and apply the regulations accordingly.

The Rural Service Improvement Act itself sets specific categories of service and specific requirements to qualify for bypass mail tender.  Each designation, whether mainline or bush, passenger or cargo service, wheeled aircraft or float aircraft, is clearly distinguished by its own clearly defined characteristics.  The Act requires the Department to establish rates of payment consistent with the various categories of service specified in the Act.  There is nothing in the Act authorizing or allowing rates paid in a specific market to be different than that for the actual service provided.
With all this clear and consistent precedent, it is ludicrous to contend that payment for mail transportation can be based on anything but actual service provided.  It is not legal to pay rates based on the contention that a point could be served by a 19 seat Part 121 aircraft, or that a carrier serving a point provides 19 seat Part 121 service elsewhere.  If a point receiving only Part 135 service has an airport that will accommodate Part 121 aircraft, and a carrier that actually operates 19 seat Part 121 aircraft serves that point, it is clear that the point will not financially or safely support 19 passenger Part 121 service.  The Part 121 carrier would have made a definite business or operational decision not to serve the point with 19 seat Part 121 aircraft.
Only those markets where 19 seat Part 121 passenger service is actually operated should be covered by the Part 121 rate.  There is no need whatever for any listing of Part 121 capable airports.  A carrier operating under Part 121 cannot legally serve a point unless it is on its operations specifications and has been subject to proving runs.  There is no need for the listing in order to assist the Postal Service in applying its rates.  The schedule listing provided to the Postal Service by the Official Airline Guide clearly identifies each Part 121 aircraft type to which the Part 121 rate could apply.  
The PO-508 requirements are very specific about notifying Postal Service officials in the case of a change in aircraft affecting mail rates.  Carriers must receive advance permission to carry the mail on a different class of aircraft, and can be directed to transfer the mail to another carrier.  As will be shown below, specific regulations can be imposed that will minimize changes in aircraft that could change mail rates.  The proposed airport list is of no value and is unduly burdensome on the carriers involved.
Sixth, Application of Part 121 Bush Rates
The Act and appropriate operating regulations support only one interpretation of the application of Part 121 bush mail rates.  The rate shall apply only to mail carried on passenger aircraft operated under Part 121 with 19 installed passenger seats.  The only special preference provided for a type or size of aircraft is for Part 121 aircraft with 19 installed passenger seats.  The reason stated for this preference is to provide an incentive for carriers to maximize the number of passengers carrying under the higher Part 121 regulations.  The Part 121 rate is designed to assure a correct and adequate pay rate for the carriers providing the preferred service.  Whether this rate will be higher or lower than other bush rates remains to be determined.
This question again reflects the need to couple rates with service actually provided.  It is clear in the legislation, and in the positions taken by various parties since its passage, that how a person wants the Act interpreted depends on what will benefit that person most.  Carriers operating 19-passenger Part 121 will argue that they should receive preferences for service operated with less than 19 seats, or even with Part 135 aircraft.  The Postal Service will argue whatever position will minimize its costs for mail transportation.
Yet the Act gives overwhelming and consistent weight to the service actually being provided.  Carriers must achieve a specific market share in order to receive tender, and that market share is based on specific reports.  Heavy penalties are imposed for falsifying the actual results of operations.  Only one class of carrier is specifically created and provided preferences in the passenger mail pool, and that is operators actually providing service with Part 121 aircraft with 19 passenger seats installed.  

As will be shown below, the creation of the 19 passenger Part 121 mail rate is a result of the creation of that class of tender preference.  This position is reinforced by recognizing what the Part 121 rate does not cover.  The Part 121 rate does not universally cover any specific make or model or aircraft, application of service, or payload.  The Beechcraft 99 is an aircraft that could be operated under Part 121 if all 15 certified passenger seats are installed, but the aircraft is operated under Part 135 in Alaska.  It would never, however, qualify under the 19 passenger Part 121 preference.  The Beechcraft 1900 does have 19 passenger seats.  When operated with all 19 seats in scheduled passenger service, it is governed by Part 121.  Operate the same aircraft and configuration on a charter and it is controlled by Part 135.  Run the same aircraft in scheduled passenger service with reduced seating, as is commonly done in Alaska, and it is a 135 aircraft.  The 1900 is always operated under Part 135 as a scheduled or charter aircraft in cargo service.  The law is very specific about establishing a float plane rate, a Part 135 wheel plane rate, and a Part 121 19 seat aircraft rate.  No other rates are mentioned.  It defies logic to create a fourth mail rate when the exact same aircraft would be classified in different categories depending on the certification of the airline and the type of service provided.
Given this rate structure and the tender preference given to Part 121 19-passenger aircraft, the Department and the Postal Service must assure that mail is tendered in a fair and consistent fashion.  Mail tendered to carriers on the basis of Part 121 19-seat aircraft must only be carried on those aircraft.  Mail that cannot be transported by the preferred carrier in the designated aircraft must be transferred to another carrier.  A carrier must not be allowed to gain tender through deceptive means or by publishing a schedule it does not have the aircraft to operate.

Aside from the Part 121 19 passenger aircraft, all bush aircraft should be divided into groups of land aircraft and float aircraft.  The Department’s policy of using class rates to encourage efficient operations is well proven.  The Postal Service has long argued that larger aircraft are more efficient than smaller aircraft.  If the Postal Service is correct, including all bush aircraft except Part 121 19 seat aircraft will result in the lowest possible bush rate.  The presumed cost efficiencies of these larger aircraft would be benefit the Postal Service even at the smallest points where the larger aircraft do not fly.  Inclusion of larger aircraft in the general bush rate would result in the lowest possible multi-element rate, and the lowest total cost to the Postal Service for bush mail transportation.  
This rate structure is also the easiest system to administer.  The same aircraft type would not be divided into two different categories, and complex divisions of reports would not have to be kept.  Larger bush aircraft that do not operate under Part 121 would be included in the bush rate paid to all land aircraft.  If the Postal Service is correct and these larger aircraft are more efficient, then operators of these aircraft would be given an incentive to expand their use.  This is consistent with the goals of the class rate which rewards more efficient carriers and aircraft.
The Act specifically requires development of a three part bush rates as described above.  The Act gives the Department discretion on how the rates within each category are set, but does not provide a provision for a fourth subdivision within the rate.  The only preferential rates or subdivisions allowed are those specifically enunciated in the Act.  It should also be noted that the Act places limitations on equalization between bush and mainline carriers, but there is no limitation placed on equalization of rates among the various categories of bush rates.  The Department shall not place any restrictions on equalization between bush rates, and the Postal Service must recognize all properly filed equalization notices.
Seventh, Bush Ratemaking Considerations
This section is a lengthy discussion of ratemaking procedures and practices.  It is hoped that the ratemaking procedures can be set as quickly as possible.  The ultimate goal is that new rates be set before the beginning of the carrier selection period on November 3, 2003.  The current rate structure has been in effect for approximately 20 years.  The first petition for a bush rate structure was filed in 1982, and the Civil Aeronautics Board immediately began the process of collecting data and setting standards.  The bush rate standards were based on historic mail ratemaking procedures for larger aircraft, with some adjustments for the smaller aircraft size and data limitations.
The ratemaking process for bush carriers was less sophisticated and accurate than for the mainline rates because of the rudimentary reports then in place and the accounting systems used by the bush carriers.  A consistent complaint of the Postal Service, in both mainline and bush proceedings, was that there were not sufficient accurate data to support the conclusions reached by the Department.  Increased reporting requirements for bush carriers, and improvements in financial and statistical accounting programs should provide the basis for very accurate rate setting and adjustments.  As in previous mail rate cases, regardless of the entity covered, there will need to be some special reports submitted by the Postal Service and the carriers to identify the relative costs of carrying each type of traffic, and the effect of dispatch practices on those costs.
Evolution of Ratemaking Standards

The current mail rate structure was based on the mandates of the Airline Deregulation Act, as well as then existing procedures for mail handling specified by the Postal Service.  Under the two tiered rate structure (mainline and bush) all certificated carriers were eligible for all classes and types of mail in all Alaskan markets.  There were no limitations of equalization of rates by bush carriers.  Class rate structure covering the entire state with a single rate was adopted to encourage efficient operations.  By law, mail rates must be compensatory for the class as a whole, and the rates originally set and subsequently adjusted did and must continue to meet this standard.  Bush carriers were paid the same rate for priority and non-priority mail because there were no essential differences in the costs of handling or transporting the two classes of mail.  Equitable tender among competing carriers was assumed based on the existing practice of the Postal Service.  Equitable distribution has now been mandated by the Rural Service Improvement Act.  The C.A.B., and subsequently the Department specifically excluded certain passenger related expenses as being unrelated to the mission of transporting mail.  This consisted of  “Traffic Related Expense” on he 298 F-2 report.   These exclusions included flight attendant expense, passenger liability insurance, passenger marketing expense, credit card fees and head taxes or passenger based fees.
Since the initial setting of the bush rates, there has been several changes in regulations, law and industry practice.  There has been a significant increase in the number of bush air carriers, and types of operators.  When the initial mail rate proceeding was set, data were gathered from 19 air carriers.  This included the vast majority of all bush carriers then certificated.  All of these carriers transported passengers as well as freight and mail.  Today nearly three dozen bush carriers transport mail under the class mail rate.  A new class of carrier, bush all-cargo, has emerged.  The list of carriers included in the ratemaking pool has changed dramatically.  The vast majority of the carriers that were included in the initial pool are not longer operating as they were, have gone out of business, been sold, or were removed from the pool by Department action.
A major change in mail dispatch and delivery practices resulted from the enactment of the original “Stevens Amendment”.  By requiring carriers to have at least 12 months of scheduled operating experience before receiving tender of bypass mail, the costs of qualifying for tender were increased and the competitive pressures among carriers decreased.  Postal Service practices were modified to recognize the requirements of the Act, and a third category of mail distribution standards was created specifically for bypass mail.  The stated goal of restricting bypass mail to carriers demonstrating a year around commitment to bush service was met, but at an added cost.

The Postal Service modified and increased its requirements for mail handling and delivery, and added staff to enforce the increased standards.  These actions improved mail handling and delivery, but also increased carrier costs.  A relatively significant change in FAA regulations took place in 1995.  The FAA changed its regulations to require that all multi-engined aircraft used in scheduled passenger service with a seating configuration of 10 passengers seats or more must be operated under FAR Part 121.  Previously, aircraft with fewer than 20 passenger seats were regulated under FAR Part 135 regardless of their commercial use.  This change was strongly opposed by Senator Ted Stevens, who predicted a reduction in use of 10-19 seat passenger aircraft.  The higher cost of operating these aircraft under Part 121 has significantly reduced the number of carriers using them.  From the time of the establishment of the bush rate class until 1995, at least 20 different airlines operated 10-19 seats aircraft in scheduled passenger service (although not all at the same time).  These aircraft were operated at bases from Barrow to Ketchikan.  Today only three carriers operate 10-19 seat aircraft in scheduled passenger service.  The upcoming rate setting must also include the effects of the Rural Service Improvement Act, as far as those effects can be quantified.
General Principles to be Applied
It is important that applicable bush mail rates be set as quickly as possible.  Mail rates structure is a vital part of carrier decision making, and the new structure and rate (if possible) should be known before the beginning of the 12 month carrier selection period this November.  The new rate structure should accommodate changes in tender practices and carrier participants that can be reasonably expected to take place.  The division of bypass mail tender into distinct groups, and the eventual preferential tender of some mail to Part 121 19-passenger aircraft, will shift the mix of carriers and underlying cost structures.  
It is suggested that procedures developed in the mainline mail rate case be adopted where feasible.  These changes have been evolutionary in the mainline rate, based upon the ability to accurately quantify expenses and mail transport practices.  All carriers currently transporting mail should be included in the basic rate calculations.  A sample of representative carriers could be used for more detailed studies of cost characteristics, but the results should be applied to a universal pool of carriers.  The current method of projecting rates to the covered period should be continued.  All costs related to the requirements of the Rural Service Improvement Act must be included in the ratemaking base.  The linehaul rate for Part 121 19-seat aircraft can be reasonably estimated by adjusting the costs of appropriate aircraft for any changes related to having 19 seats installed.
Rates Should Be Established as Quickly as Possible

The Department froze bush rates in 2001.  This action was taken as a response to the expected passage of what became the Rural Service Improvement Act, and that changes in reporting requirements for certificated Alaskan bush carriers.  While the Department noted that it had been some time since a base rate had been set for bush carriers, there was no claim or assumption that bush mail rates were too high.  Theoretical arguments were made about possible effects of increased aircraft size and the higher costs of the larger aircraft, the existing data were not sufficient to document any change from the current rates.
The current group of bush carriers is quite stable.  There have been no additions or losses of bush air carriers for some time.  No new bush or mainline hubs have been added, and the level of competition and number of carriers participating at each hub has been stable.  All of the carriers are experienced in their operations, and the facilities and capital structure are stable.
The overall fleet of aircraft of aircraft in the industry is stable.  One additional carrier has purchased twin turbo-prop aircraft, but is not operating them under Part 121.  All of the aircraft in the various fleets have been in place for years, and the carriers are operating the aircraft efficiently.

Financial and statistical reporting is stable.  The primary financial and expense report used in setting rates, the 298 F-2 report, has been in place for years.  Virtually all carriers reporting have been carefully audited by D.O.T. staff.  While the T-100 statistical program is not perfect, Alaskan carriers have continued to file the 298 statistical reports.  The role of the T-100 reports is relatively minor in any case and deficiencies in those reports will not substantially affect the outcome of the proceeding.  If the Department determines to weight carriers in the cost pool by the amount of mail carried, the Postal Service is the best source for those data.
In any initial rate setting process there is a need for more detailed data in order to make cost allocations or weight various activities by use of assets.  Topics include analysis of the ground handling costs of various sized aircraft, and the effect of increasing payloads on linehaul costs.  The majority of bush carriers now have sophisticated financial and statistical computer programs, particularly those carriers operating larger aircraft.  
The Department has established a clear road for setting of rates in Alaska.  The questions of rate setting addressed in the bush rate derivation, as well as the mainline rate case, have been well considered and addressed.  Even given that there is a need for some additional data on specific points, the Department should begin immediately to set rates for effect by November 3, 2003.
The Carriers suggest a two-stage procedural process.  T-100 data and financial reports for the year ended June 30, 2003 should be used to develop and test bush rates within the defined breakdown.  Any allocations or special cost subdivisions should also be based on the year ended June 30, 2003.  
Appendix I lists special studies that could be useful in setting the various levels of bush rates.  The D.O.T. shall make T-100 segment and market data available within 15 days after the due date for June reports, as well as copies of all quarterly reports for all bush carriers for the four quarter through June 30, 2003.  It is anticipated that those data would be available to all parties on or about August 25, 2003.
Within 30 days of the dissemination of the financial and statistical reports, parties may propose their mail rates, and justify or explain the elements of their plan.  The Department shall issue a Show Cause Order within 30 days of the receipt of the various rate proposals.  The Show Cause Order would include the results of the application of data from the 12 months ended June 30, but would also update the rate through September 30, 2003, in accordance with the Department’s announced bush rate updating plan.  A Final Order would be issued within 30 days of receipt of Answers to the Show-Cause Order.  Annual updates would be made on the basis of data for the 12 months ended each September 30.
Rate Adjustment Method Should Accommodate Changes in Service Pattern and Tender
The specific effects of the Rural Service Improvement Act are unclear.  While the number of carriers serving each market will be diminished, it is possible that all of the current bush carriers could continue to operate in some fashion.  New classes of rates are being proposed, and the mail will be artificially divided among passenger, cargo and other carriers.  These pools of mail will change over time as the “other” pool is eliminated.  The potential effects of Part 121 19-passenger aircraft preferences are unknown.  Finally, the Postal Service has announced a complete revision of its dispatch and reporting requirements resulting from the Act, but has not said what those revisions will be.  For all of these reasons, the basic rate and adjustment methods should be able to reflect changes in the industry that will surely occur over time.
The Rate Structure Should Adopt Features of the Mainline Rate

For years the Postal Service contended that mainline and bush mail rates did not accurately reflect the true cost of carrying mail because it did not consider actual distribution and carriage of mail.  The Postal Service argued that the mail rate should be weighted on the basis of the actual amount of mail carried by each carrier and aircraft type.  The primary difficulty in adopting this process for mainline rates was determining when data were sufficiently accurate for new entrants.  The stable industry condition noted above and the effects of the Act will minimize that problem in the foreseeable future.
The advent of the T-100 reporting system has given the Department the tool needed to allocate expenses and traffic by carrier and aircraft type.  While it appears that not all carriers are accurately reporting their T-100 data, those deficiencies are easier to resolve than using less detailed data.  The Department will have 12 months of data from the T-100 reports from the carriers, as well as market reports and 298 reports for use in verification.  As the quality of the T-100 reports improves, so will the accuracy of mail rate adjustments.  It is critical that the Department commit adequate effort to ensuring the accuracy of the reports.
As with the setting of the mainline rate and change to a model based on actual mail carriage, there will be a need for supplemental reports from carriers and the Postal Service.  Carriers now have sufficient financial and statistical reporting system to support these analyses.  Further, it is the larger carriers that operate the variety of aircraft that could have different cost levels.  Smaller carrier usually operate one or two types of aircraft, and in no case operate aircraft with significantly different payloads or flight characteristics.  These larger carriers have the ability to provide detailed data necessary to set the rates.
The mainline model more accurately reflects the relationship between passenger, freight and mail traffic.  The Act creates an absolute requirement for carriers to participate actively in either passenger or freight carriage in order to qualify for bypass mail tender.  The mainline model can be adapted to weight costs in accordance with the mandates of the Act.

The mainline model will automatically adapt to the unknown changes in Postal Service tender policy, as well as eventual changes in carrier service.  The problems in adapting to changes in the mainline model have come from carriers being tendered bypass mail before their reporting was up to standard.  Under the Act, bush carriers seeking bypass tender will have to file at least one year of compliant reports before they are given bypass tender.  The accuracy of reports will precede mail tender.
The same cost considerations applying to bush carriers also applied to mainline carriers at the time of rate setting and adjustments.  Some of these considerations were addressed directly in the Act, but the current mainline structure accommodates both passenger and freight carriers in a single structure.
All Carrier and Aircraft Types Must be Included

The original bush rate used a large sampling of carriers to establish the base costs.  Carriers were excluded on the basis of small size or questionable reporting capability.  The carrier mix used reflected an accurate mix of large and small carriers, as well as geographic diversity.  Most important, the carriers selected operated all of the different aircraft types then used in bush mail transportation.  Inclusion of a representative mix of aircraft types is even more important than selecting a representative sample of carriers.  While there has been a large turnover among bush mail carriers since 1982, the aircraft fleet has remained much more stable.
Virtually all of the currently operating bush carriers have had their financial reporting systems audited by the Department.  Based on the findings of the auditor, there is good compliance with financial reporting regulations from top to bottom.  The accuracy of the T-100 reports is being sorted out now, but there is no indication that any class or size of carriers are filing more or less accurate results that the industry as a whole.

The mainline model will accommodate a comprehensive and inclusive bush rate study.  The mainline rate is a semi-automated model using a spreadsheet.  Cost and statistical data are entered for each carrier and the cost allocations are made automatically.  The same algorithm will support two carriers, four carriers or 35 carriers.  This model also allows setting of rates for different entities in a uniform fashion, and allows for accurate comparison of rates between the entities.
As accurate as the current mainline model is, it is only to be used to adjust base rates set through a comprehensive original study.  As with the current bush rate adjustment technique, the mainline adjustment model does not set as new base rate at each change.  The setting of the current rate structure, however, should correspond to the update methodology.
The Current Projection Methodology Must be Continued

Under law, mail rates paid to carriers must be compensatory during the period the rates are paid.  Historically, the Department analyzed carrier costs for a particular period and ordered a rate retroactive to that period.   This resulted in both payments and paybacks for the carriers.  The Postal Service did not like the out-of-period cost changes for them, and nobody liked the highly volatile nature of the rate changes.  
The Department solved the various problems by adopting least-squares trend lines for linehaul and terminal rates.  The unit costs used for adjusting rates became data points in a moving time series of data.  Index adjustment factors were projected to the middle of the effective period of the rate.  The trend line has resolved the volatility and retroactive payment issues.
By definition, a trend line is not absolutely accurate at any given point in time because it dampens radical changes in rates and carries forward trends to a future period. This is a blessing if moderated change and predictability are valued.  Trend lines also reflect complex changes in an accurate fashion.  A number of potential changes are anticipated by various parties, and use of trend line projection to adapt the rate case to any and all actual changes is required.
The accuracy of a trend line, and its response to turning points is based on the number of data points included and time period covered.  There is a legitimate concern that using past trend line points will not quickly accommodate the changes anticipated as a result of the Act.  The Department can either start an entirely new trend line with the base rate setting, or adjust previous trend line data points to intersect at the new base rate.  Essentially this involves moving the entire series of points up or down until the data point projected from the trend line equals to actual base rate computed by the Department.  The Carriers have no position of which technique should be used to establish the future trend line, but suggest that quarterly or semi-annual data points be established for each rate even if rates are actually set annually. This will dampen volatility and identify true turning points in rate trends more accurately.
All Costs Required to Carry or Qualify for Tender of Mail Must be Included in the Mail Rate

The division of costs between linehaul and terminal factors should be continued.  This multi-element rate has proven to be the most accurate way to determine rates covering a wide variety of conditions and carriers.  When the bush rate was originally set, the only qualification for tender of all categories of bush mail (priority, non-priority, bypass) was a certificate of public convenience and necessity issued by the Department.  There were no external requirements relating to aircraft size, location, type of operation, or type of traffic carried.  Once a carrier received a certificate, it was immediately eligible for all types of mail.  
In 1988, the passage of the Stevens Amendment placed additional by non-discriminatory requirements on carriers desiring to carry bypass mail.  While this delayed dispatch of bypass mail only for new carriers, there were no requirements relating to the type or aircraft, operating rules or type of service provided.  An all-cargo carrier operating under Part 135 was entitled to the same consideration as a passenger carrier operating under Part 121.  The 1995 revisions to the Amendment had no effect on bush carriers.  
The passage of the Rural Service improvement Act, however, creates an entirely new costing model.  §5402(h)(6)(A) directs the Secretary to establish a new bush rate, and specifies the divisions in the rate that should be made.  §5402(k)(1) requires to Secretary to consider at least every two years the need for a new rate investigation.  This would be performed in conjunction with annual updaters of the bush rates.  The Act directs the Secretary not to take in account the costs associated with passenger service when updating rates or determining the need for a new rate.  This clause, which applies to updates of rates and determining the new for new rates, is meant to exclude passenger cost changes from the determination of rate adjustments or the need for new rates.  
A. All Costs Necessary to Qualify for or Carry Mail Must be Included

The base rate established for bush carriers included all costs logically associated with the carriage of mail, and then prorated those expenses by traffic type.  Because mail tender did not require the carriage of other types of traffic, costs specifically associated with passengers or freight marketing and handling were excluded.  Under the original regulations, mail-only carriers were not excluded.  Indeed, these carriers in theory would have the lowest total costs and were closest to the contract mail model.  
The Postal Service successfully argued that expenses uniquely associated with generating or handling other categories of traffic should not be included in the mail rate.  Cost such as cabin service (flight attendants, food, and beverage service), passenger liability insurance, advertising, credit card fees and promotional expense were excluded from the cost pool used to establish terminal charges.  
While it was recognized in theory that there could be cost uniquely associated with mail handled that could be charged entirely to mail service, none were documented in the original rate.  The Act, however, creates expenses that are clearly associated only with the transportation of mail, or for qualify for or documenting qualification for mail tender. 
The goal of the Act however, is to require that all carriers first establish a significant market share in passengers or freight before being tendered bypass mail in a market.  As will be discussed below, the Postal Service intends to extend this requirement to all mail.  Mail will no longer be tendered without regard to other traffic or type of operations.

B. Changes in the Act Must be Reflected in the Cost Pools

In order for a carrier to receive tender in the passenger mail pool, it must have at least a 20% market share of the O&D passengers in that market.  In order to carry that level of traffic, a carrier must maintain the required level of passenger insurance.  Additionally, it must market and promote its service to the extent necessary to obtain the requisite market share.  Unless these expenses are incurred, the carrier receives no tender of mail.  To maintain a compensatory mail rate, the Department must include all operating expenses in setting mail rates.  To the extent that there are costs unique to the transportation of mail, those expenses shall be removed from the common cost pool and charged entirely to the mail rate.

The various bush rates shall be computed strictly in accordance with the Act.  A specific rate shall be set for Part 121 aircraft with 19 passenger seats.  All other aircraft shall be divided into wheel and float aircraft and computed accordingly.
Rates paid to carriers shall be based on service actually provided, not service that a carrier is authorized to provide.  The Part 121 19-passenger rate in the passenger pool shall not be paid unless a Part 121 carrier provides frequent and consistent 19-seat aircraft service in that market, and all bypass mail tendered at that rate is carried on those aircraft.  Other carriers will have the right to equalize to the lowest rate at their discretion, but if the Part 121 carrier cannot transport mail tendered to it on its 19-seat aircraft, that mail must be transferred to other carriers at the applicable rate.  Service provide in Part 135 aircraft must be compensated at the Part 135 rate, regardless of the identity of the carrier transporting the mail.
Linehaul expenses have been prorated on the basis of the weight based portion of the aircraft used by each category of traffic, weighted for boarding priority.  The advent of the Act and the availability of the T-100 reports now give the Department a more accurate method of prorating expenses among traffic types.  Passenger and freight carriers qualifying for tender on the base of their market share of passengers in a market in the outbound direction from the hub.  This probably is specified because that is the primary direction of mail flow.  T-100 segment data outbound from the hub shall be used to prorate the linehaul transportation expenses, after adjustment of the weight for boarding priority.  For bush rates, the boarding priority for non-priority mail shall be the same as for priority mail.
Costs unique to the handling or transportation of mail should be specifically identified and charged entirely to the mail rate.  Example of these costs would be for facilities and equipment used only for the handling of mail, or facility upgrades and security specifically required by the Postal Service.  Other costs would be base personnel or village agents whose only compensation is for the transportation or handling of mail.
To the extent a Part 135 carrier is required to convert to Part 121 authority to maintain mail tender, the costs of conversion shall be charged to the Part 121 19-seat aircraft.
In determining the bush mail rates for points served only by water landings, the Department shall set both linehaul and terminal charge rates separate from those of land aircraft.  It is clearly recognized that float aircraft fly more slowly, burn more fuel per hour, and have small payloads than their land plane counterparts.  Float aircraft are also more difficult to load and generally loaded at a greater distance from the carrier’s terminal than land aircraft.  The Department must consider differences in departure related expense unit costs between float aircraft and land aircraft.  Most float departures are operated by carrier with completely float plane fleets, but the Department may want to seek cost breakouts from carriers that operate both water and land aircraft in mail service.
Eighth, Data Retention Requirements
While the language of the Act pertaining to data retention is similar to that already in effect, the law appears to extend data retention requirements to new documents and sources.  The Carriers offer only two suggestions.  First, if a carrier maintains computer records of data from original documents, or scanned copies of documents, retention of paper documents should not be required.  Second, any additional costs associated with record preparation and retention associated with the Act should be charged entirely to the cost of mail transportation.
Additional Points
Proposed Changes in Non-Bypass Mail Tender

The changes enunciated in the Act are not being applied in a vacuum.  The U.S. Postal Service has already begun to enact new requirements on carriers, and plans to request significant changes in data reporting as well.  These changes will have a significant impact on carrier qualification and operating costs.  Appendix J includes excerpts from a U.S. Postal Service presentation made to carriers in Juneau on May 15, 2003.  
In summary, the Postal Service proposes to adopt the bypass tender requirements from the Act and apply them to all mail distribution across Alaska.  Distribution of priority and non-bypass non-priority mail will made only to those carriers having a 20% market share of outbound passengers, or a 25% market share of outbound commercial freight.
These changes can only reduce the amount of scheduled passenger and commercial freight service offered across the State.  The law specifically addresses distribution of bypass mail only, and clearly anticipates that all carriers will remain eligible for all other classes of mail.  Any requirement related to market share for non-bypass mail will have clearly detrimental results.  First, it will make it even more difficult for new carrier to qualify for mail tender because they face the prospect of operating for at least a year without any mail revenue at all.  This certainly gives aid and comfort to incumbent bypass carriers, and eliminates incentive to operate more efficiently as it will be much more difficult to carriers to be displaced from tender.  
Second, the proposal includes markets and carriers not affected in any way by the bypass regulations.  The primary question is what additional reporting requirements will be imposed on non-bypass carriers?  If the Postal Service is going to apply the requirements of the Act, will non-bypass carriers be required to file excise tax data?

Imposition of these rules on non-bypass markets will have the result of reducing service and competition.  Non-bypass markets are smaller than bypass markets, and do not have all-cargo service.  All scheduled service is offered for both passenger and freight service.  If a market is served by three carriers, but only two of them have a 20% market share, the third carrier would be shut out of all mail tender.  It would have the option of eliminating service, or going to all-cargo operations.  In either case, passengers in these markets will lose service.

The rationale stated by the Postal Service for these changes is that it will reduce programming costs if it can use a single system for dispatching all mail.  It can be argued that this is penny wise and pound foolish because it eliminates substantial actual and potential competition.  The fact is that this mail distribution policy will affect every non-bypass carrier in the State, and will seriously affect passenger service.  The Department must direct the Postal Service to apply historic equitable tender standards for all non-bypass mail
Proposed Changes in PO-508 Procedures

In February, the Postal Service announced that it would be changing its dispatch policies to respond to the provisions of the Act.  It provided copies of some changes, which are attached as Appendix K.  It is clear that the proposed changes materially exceed the provisions of the Act, and directly contradict existing law and rate orders.  As noted above, the Postal Service plans to extend the provisions of bypass tender to non-bypass markets and carriers.  In total, the Postal Service is seeking to preempt the provisions of the Act and authority of the Department to set rates and insure fair and open competition.  
Of particular concern is a proposal to add separate reporting requirements for carriers that expand on the T-100 data.  The Postal Service is proposing that carrier file real time reports showing each individual flight operation.  In addition to the data required by T-100 reports, the Postal Service would require specific arrival and departure times at each point.  Collection and reporting of these data would be very burdensome and costly, and provide no benefit that is not already available to the Department or the Postal Service.  Under the Postal Service’s changes, any carrier not complying with the special reporting requirements would be removed from tender, regardless of their qualification under the Act.
The Postal Service rationalizes the requirement for these reports on language that carriers must “exhibit an adherence” to their schedule in mail service.  This does not represent a change in any requirement in regulations or law.  Indeed, the new requirement is less strict than the previous language which only required the carrier to adhere to their schedules “to the best of their ability”.   There are existing Department regulations relating to unfair or deceptive business practices.  Over the years the Department has initiated enforcement proceedings against carriers when there was evidence of unreliable operation.  The Act changes nothing in regard to the performance of schedules.  It sets no specific standards, and does not provide any mechanism for determining whether a carrier is “exhibiting an adherence to such scheduled flights”.  The language in the Act is no different than the language applying to all air carriers under the jurisdiction of the DOT.  The requirements are no different for a bypass carrier in Alaska than they are for an all passenger commuter carrier in Florida.

The only entity authorized to take action against a carrier for unreliable performance or unfair or deceptive business practices is the Department.  The only provision of removing a carrier from mail tender in the Act is for falsification of T-100 or excise tax reports.  Neither of these reports is submitted to the Postal Service, or subject to its authority.

The greatest irony of the proposed reporting requirement is the reason the Postal Service says it is necessary.  The Postal Service claims it needs the extensive new reports to determine if the mail is being delivered in a proper fashion.  To begin with, the delivery standards under the Rural Service Improvement Act are no more stringent than previously.  It must be assumed that current procedures are entirely adequate.  Second, the D.O.T. T-100 reports already provide significantly more detail and information than was provided previously, and the detail is provided monthly instead of quarterly.  Third, the Postal Service itself is the best source of information about delivery standards.  Its Postmasters are the primary contact point for the Postal Service in each village.  In addition, the Postal Service is the first point of contact for complaints about late delivery of bypass mail.  Under a new data management system proposed by the Postal Service, they would provide information directly to bypass addressees regarding the delivery of their shipments.
It appears that the Postal Service plans on extending these onerous reporting requirements on all carriers, not simply those that are transporting bypass mail.  All non-bypass mail is delivered directly to the destination post office.  Clearly the Postal Service is the best authority on whether and when mail is delivered to its own facilities.  There is absolutely no need for these intrusive and burdensome reports.

Finally, if the Postal Service does impose any sort of additional reporting requirements based on the provisions of the Act, those cost must be accounted for separately by carriers, and all associated expenses changed directly to the Postal Service in mail rate proceedings.

Requirements for Preferential Tender
One of the clearly stated purposes of the Act is the encouragement of Part 121 passenger service.  To that end, the Act calls for an absolute preference for air carriers operating passenger service with 19-seat aircraft.  The only way that incentive will work is if it is applied precisely as stated in the law.  To that end, the Department must monitor the Part 121 flights to assure that they have 19 installed passenger seats installed, and that all bypass mail tendered to that carrier is carried on 19-seat aircraft.  The Postal Service will also bear the responsibility to assure that any bypass tender is carried only on the qualifying aircraft.  Both agencies must prevent carriers claiming preferential tender from using the mail to support non-qualifying aircraft.  Mail tendered to preferred services that cannot be transported on the designated aircraft in the specified time shall automatically be transferred to another carrier.
No Merger or Consolidation Benefits can Apply Before November 3, 2004

The act has a specific provision allowing carriers that do not qualify for tender on their own to merge or be bought out and combine their market shares for one year.  In order for those provisions to take effect, there must be at least one year of separate market share data upon which the merger could be based.  The Postal Service has announced that it intends to update its tender list quarterly, so carriers seeking to consolidate can pick their most advantageous time.  The only limit is that there must be at least one year of certified market shares kept before any consolidation can take place.
The T-100 Reporting Process is Still in its Infancy

In Order 2002-1-4, the Department ordered all Alaskan bush carrier to report traffic data in the T-100 reporting format.  The data were to be supplied on a “temporary, experimental basis in order to determine whether the current bush mail rate is accurate.”  The Order further required that “Carriers would continue reporting the old data [298 reports] until it could be determined that they were reliably reporting the new information.” (emphasis added)  The Act added the requirement for carriers to submit traffic data using the T-100 diskettes.  The Department continues to require the submission of 298 reports, and has made no finding on the reliability or accuracy of the T-100 reports.  Analysis by several carriers has shown significant anomalies in the data of some carriers.  The most common discrepancy is between the traffic reported on the segment reports when compared with the traffic on the market reports.  Some carriers appear to be double counting the number of passengers traveling beyond the first destination point on a routing.
For example, take a flight itinerary of A-B-C-A.  The ticketed passengers include:



2 passengers A-B



3 passengers A-C



2 passengers B-A



1 passenger C-A



8 passengers total

The report should show five passengers on the segment from A-B (two destined for B, three destined for C),  five passengers on the segment from B-C (three A-C passengers and two B-A passengers),  and three passengers on the segment from C-A (two B-a passengers and one C-A passenger).  
It appears that some carriers are combining segment with market passengers on their market reports.  For example, some carriers appear to filing for following market data for the flight shown above:



  5 passengers A-B (the total number of passengers on the segment)



  3 passengers A-C (the number of passengers ticketed from A-C)



  5 passengers B-C (the total number of passengers on the segment)



  2 passengers B-A (the numbers of passengers ticketed from B-A)



  3 passengers C-A (the number of passengers on the segment)



18 passengers total

Ten actual bodies are morphed into 18 passengers reported.  Ironically, it appears that the problem in is the setup of the T-100 diskette program.  The program requires a carrier to calculate and enter separate numbers for the segment and market data.  If the calculations are made incorrectly, or entered inconsistently, then the data are inaccurate.  There is nothing wrong with the diskette system if the input is accurate, but the program itself does not correlate the entries between the two reports.

Until the Department determines that all covered carriers are accurately entering and reporting their data in T-100 format, it must be assumed that the existing data are unreliable for selecting carriers.
Simplicity is the Key to Successful Transition and Future Service

As will be seen from the multiplicity of positions on the Act taken by various parties, some of the specific provisions affecting application of the law are vague, unclear and even contradictory.  Given the large number of carriers, hubs and destinations covered by the Act, the Carriers strongly request that simple, clear and concise regulations be adopted.  Each regulation should be compared with the Findings of the Act to determine the intent.
The pool of carriers shall be divided between passenger carriers and cargo carriers.  D.O.T. certification, F.A.A. operations specifications, and/or liability insurance coverage will determine which pool each carrier is part of.  Passenger shares shall be computed using only the passenger traffic reported by the carriers in the passenger pool in each market.  Cargo shares share be computed using only the non-mail freight traffic reported by the carriers in the cargo pool in each market.  Carriers not qualifying for tender within their respective pools would be tendered mail from the 10% pool for as long as that pool exists.

Mail rates shall apply based strictly on the service provided in a market.  If a market receives only float plane service, even if there is a paved runway available, then the float plane rate will apply.  If a point receives only Part 135 service, regardless of the capability of the airport, the Part 135 rate will apply.  There shall be no restriction on equalization right within the bush mail rate.  The rate applying to preferential tender to Part 121 19-seat aircraft shall be applied only when the preferential tender comes into effect.
The sole source for the determination of market shares shall be the T-100 market data reports.  The Department shall compare the reports to the T-100 segment reports and excise tax reports to determine if the market reports are reliable.  If there is a question, the Department can audit the questionable reports and determine whether the data are accurate.  The primacy of the T-100 reports is underscored by the fact that the penalties for falsification of data only apply to the T-100 traffic data.
The Department and the Postal Service should rely on the existing OST insurance forms to determine if a carrier is in the passenger or cargo pool.  These reports are required by regulations to be current and accurate, and come from the best authority.  When Part 121 19-seat preferences become effective, carriers seeking those preferences can document their aircraft on the existing format.
The Selection Process for Carrier Tender Begins on November 3, 2003

The Act specifies that the sections relating to the selection of carriers become effective on November 3, 2003.  The Merriam-Webster dictionary defines “selection” as the process of selecting or choosing.  This definition is consistent with the multi-step process required to implement the Act, and the various steps that must be taken by the Department and the Postal Service.  The definition and terms of the Act are inconsistent with any interpretation that would set November 3, 2003 as that date on which any carrier would be removed from tender on the basis of market share.  To do so would require use of data covering a period beginning before the Act was even passed, and the six month period for carriers to determine their plans.
In a meeting held in the office of Senator Ted Stevens in Anchorage on November 21, 2001, the Senator repeatedly stressed that the purpose was the Act was not to eliminate or target any specific carriers, but to encourage and support passenger and freight service.  He repeatedly said that all carriers currently receiving tender would be given a fair opportunity to qualify for tender before any selection was made.  In a continuation of the meeting on November 23, 2001, the Senator Stevens’ Chief of Staff estimated that it would take 30-36 months to implement the terms of the Act once it was passed.  That would give all carriers and opportunity to qualify for mail tender in whichever pool they chose.
As noted earlier, there are no excise tax reports at all, and there is no word or direction from the Treasury Department on the method or form of such filings.  The T-100 reports are still of questionable accuracy, particularly for the market reports.  Any elimination of carriers from tender before November 3, 2004 would be contrary to the dictates of the Act, and would be arbitrary and capricious actions by the Postal Service

Summary
The Department has begun its timely and thoughtful consideration of the provisions of the Rural Service Improvement Act of 2002.  The Act specifically reserves to the Secretary the ability to set appropriate mail rates, and to collect and validate the accuracy of the T-100 reports which will be used to determine eligibility for bypass tender.  At the same time, the Act specifically excludes non-bypass carriers and markets from the selection process.  The Act also adds language requiring and insuring “equitable tender” for all classes of mail in all markets.  The Postal Service does not have the authority on its own to disqualify any carriers from mail tender except as described in the Act’s provisions governing bypass mail.  Furthermore, the Postal Service does not have the authority to impose new rules, requirements of regulations that are not required to meet the specifications of the Act.
Any actions taken by the Department and the Postal Service must be guided by the Findings of the Act.  These Findings include ensuring that residents of rural and isolated communities continue to continue to have affordable, reliable and safe passenger and freight service.  The findings go on to support the encouragement of Part 121 where those operations are supported by the needs of the community, and to ensure that the Intra-Alaska Bypass Mail system continues to be used to support substantial passenger and nonmail freight service.  The Consolidated Carriers hereby request that its comments, suggestions and recommendations be adopted as written, and that the Department move quickly to implement the Act within the clear meaning of its terms.

Respectfully submitted

The Consolidated Carriers
By Hank Myers
June 2, 2003
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