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In accordance with the Department’s Notice issued February 14, 2002, Delta Air Lines, Inc., (“Delta”) hereby submits these Comments to the Show Cause Order issued in this proceeding (Order 2002-1-2).  

The Department’s tentative findings have been overtaken by events.  With American’s and British Airways’ decision to withdraw their application, the prospects for a U.S.-U.K. open skies agreement have evaporated.  Furthermore, a recent opinion by the Advocate General of the European Court of Justice calls into question the U.K. Government’s ability to enter into the U.S. model open skies agreement. 

The Department’s well-settled policy is not to grant antitrust immunity to alliances without the existence of an open skies agreement. This policy is reaffirmed in the Show Cause Order. Thus, the tentative approvals in the Show Cause Order were expressly “conditioned on reaching an agreement with the United Kingdom on an Open Skies Agreement.” Id. at 1.  Moreover, the Department made clear that “the proposed action will not be made final without that agreement.” Id. This essential predicate cannot and will not be met here.  In these circumstances, there is no basis to move forward with the grant of immunity to United/bmi.  United’s and bmi’s request to press the matter to “obtain a final ruling on the merits of their application” is an exercise in futility.  The Department should either dismiss that application, as urged by Delta and the other Petitioners in their February 15 Motion, or grant the Joint Applicants wish for a “final ruling” by denying it.

Similarly, there is no basis for approval of any of the proposed codesharing activities between United/bmi or AA/BA, that were contemplated in the Department’s tentative decision and premised on the existence of an open skies agreement.  The status quo restrictive Bermuda II environment is so radically different from the open skies regime upon which interested parties based their evaluation and comments and upon which the Department based its tentative findings, that the Show Cause Order must be vacated in its entirety.  To do otherwise would constitute a violation of Delta’s and other parties’ due process rights.

The findings of the Show Cause Order tentatively approving codeshare authority were predicated on an open skies agreement. However, the reality is that there will be no change in the U.S.-U.K. aviation relationship that would support approval of any increased commercial interaction between United/bmi or AA/BA.  In particular, in the absence of an open skies agreement, Delta strongly opposes any U.S.-London (and beyond) codesharing between incumbent Heathrow operators.  Such action would be contrary to the public interest because it would further strengthen and entrench the largest Heathrow operators when would-be new entrants, such as Delta, remain shut out.

Permitting any further commercial cooperation between United and bmi or between American and British Airways would send the U.K. Government the wrong signal at the wrong time.  Thus, the Department should not permit any U.S. Heathrow incumbent to engage in further codesharing and cooperative market efforts with a U.K. carrier involving London or beyond, without tying that approval to a liberalized U.S.-U.K. bilateral agreement.  To do otherwise, would remove any impetus for progress in gaining access for non-incumbent U.S. carriers at Heathrow. 

United itself summed it up well: “The U.K. Government has been on notice for nearly five years that [U.K. carriers’] ability to code share with U.S. carriers is tied to liberalization of Bermuda 2 and to progress on opening access to Heathrow and Gatwick Airports to other competitors.” Answer of United dated December 1, 1999, in Docket OST-99-6507.  Furthermore, United urged that "the joint applicants have failed to show that granting the application on routes to, from, or via London's Heathrow or Gatwick Airports would be consistent with the public interest."  Answer of United dated February 22, 2000, in Docket OST-99-6507.  

The Department should apply those principles here, and refuse to extend any discretionary codeshare authority to the Joint Applicants’ services to, from or via Heathrow Airport.
  American and British Airways have been seeking such authority for more than two years. (Docket OST-99-6507)  That application has remained stagnant because the highly restrictive Bermuda II agreement and the dominant positions of AA and BA in the U.S.-U.K. marketplace do not foster a sufficiently competitive marketplace for the Department to conclude that enhanced commercial cooperation between AA and BA would be in the public interest.  The United-bmi codeshare requests should similarly be dismissed or held in abeyance pending liberalization of the U.S.-U.K. bilateral agreement.

As well put by then Secretary Slater at the time of the last AA/BA codeshare filing: “As would be the case in any other closed market, the competitive shortcomings in the U.S.-U.K. market has implications for this regulatory decision….   In deciding on codeshare applications, it is consistent Department practice to consider the existing competitive environment and the effects of the proposed cooperative arrangements on that environment.”
 The Department has been unable to conclude in the intervening period that such a codeshare arrangement between incumbent U.K. and U.S. carriers at Heathrow would be consistent with the public interest.

 Nothing has changed that would warrant a different result now.  

In short, absent the open skies agreement contemplated by the Show Cause Order, there is no public interest basis for approving any additional U.S.-London (and beyond) codesharing between Heathrow operators. 

Conclusion
The withdrawal of American and British Airways application, and the resulting collapse of prospects for an open skies agreement compel the dismissal or denial of all pending applications before the Department in this proceeding, including the United/bmi immunity application and the respective requests for London (and beyond) codeshare authorizations.  The fundamental predicate underlying the Show Cause Order is no longer valid, and the Order should be vacated in its entirety.
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� The Department previously approved limited United/bmi codesharing, but excluded U.S.-Heathrow routes.  The Department recognized that “further service enhancements of carriers already present at Heathrow could . . . have a negative impact on the market.”  Order 2000-5-29 at 5.  


� Testimony of Secretary Slater before the House Aviation Subcommittee, February, 2000 (emphasis added).  





