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CONSOLIDATED ANSWER OF DELTA AIR LINES, INC.

Delta Air Lines, Inc. (“Delta”) hereby files this consolidated answer to the Applications of American Airlines, Inc. and TWA Airlines LLC (collectively “American”), and Continental Airlines, Inc. and Continental Micronesia, Inc. (collectively, “Continental”) for waivers of the dormancy conditions applicable to U.S.-Brazil and U.S.-Japan frequencies.

Delta does not oppose the liberal grant of dormancy waivers in circumstances where there are ample opportunities available to satisfy all current or proposed U.S. carrier service plans.  However, Delta is strongly opposed to the grant of any further dormancy waivers affecting limited entry markets where there is a bona fide shortage of frequencies that serves to block new entry, or subjects competitors to continued and unreasonable risk of loss of essential frequencies to maintain existing services.  In that regard, the factors bearing on the Department’s evaluation of U.S.-Japan and U.S.-Brazil frequencies are diametrically opposed.

U.S.-Brazil
For the reasons explained in Delta’s Application for a Permanent Allocation of U.S.-Brazil Frequencies, being filed concurrently herewith, Delta opposes the grant of further Brazil dormancy waivers to American or Continental.

The New York-Rio de Janeiro frequencies for which American now seeks a dormancy waiver are two of the very same frequencies American previously sought to divert from this “poorly performing” route to use at Miami instead, thus triggering the 1999 U.S.-Brazil Combination Service Case.  In light of America’s announcement that it will not use these frequencies until 2003, the Department should now reconsider the best long-term allocation of these frequencies.

Likewise, Continental has confirmed that it will not use its four Newark-Rio de Janeiro frequencies for at least the remainder of this year.  Indeed, Continental has failed to specify any service resumption plans for these frequencies.  The Department should not grant an indefinite, open-ended dormancy extension, in circumstances where another carrier requires them for service and is ready, willing and able to put them to permanent productive use.

As set forth in more detail in Delta’s Application for a Permanent Allocation of U.S.-Brazil Frequencies, the Department made clear in its Order last November granting blanket dormancy requests that any requests for additional dormancy waivers extending beyond the hard March 31 cut-off in that Order would be limited to "specific city-pair limited-entry services where [the incumbent carrier] can demonstrate that circumstances warrant." Order 2001-11-15, at 4.  Neither American nor Continental have presented any facts sufficient to demonstrate that the specific circumstances of the U.S.-Brazil market justify any further dormancy waivers in this market.  To the contrary, Delta has demonstrated that the unique circumstances in Brazil make any further dormancy waivers directly contrary to the public interest.

Thus, for all the foregoing reasons and those set forth in Delta’s Application for a Permanent Allocation of U.S.-Brazil Frequencies, Delta urges the Department to reject any further dormancy waivers for U.S.-Brazil frequencies.

U.S.-Japan
The factors affecting U.S.-Japan limited-entry rights are markedly different from Brazil.  Every actual and potential U.S.-Japan competitor has access to sufficient frequencies to fund all immediate and foreseeable future service plans.  Unless and until any carrier is blocked from instituting proposed U.S.-Japan services due to a shortage of frequencies, there is no need to alter the existing distribution.  Allowing carriers to continue to hold allocated U.S.-Japan frequencies facilitates certainty in carrier route planning decisions, and will promote the rapid introduction of new flights when market conditions improve.  Accordingly, so long as the Department acts favorably upon Delta’s request for a Japan dormancy waiver, Delta would have no objection to the Japan waiver requests of American (and TWA LLC) and Continental.
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