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A. NOT ONE SUBSRCIBER AGREES

Almost 500 travel agencies signed petitions, filed form letters, or submitted 

individual comments on or after March 17, 2003 in this docket. Not a single one of 

them agreed with DOT that CRS contract quotas prevent them from booking on the 

Internet or otherwise act as de-facto minimum-use clauses.  Not a single one of them agreed that productivity pricing should be abolished. The Department should take note of the fact that not one subscriber agreed with it.

B.  REPLYING TO OPPONENTS OF PRODUCTIVITY PRICING


Seven U.S. airlines support DOT’s proposed ban on productivity pricing.  Their comments have the following in common:

· The complainers made no effort to provide facts, figures, or even anecdotes to support their assertions.  

· The complainers made no effort to learn how CRS contracts work today.

· The complaints complete a closed loop, where the complainers have simply regurgitated the NPRM’s own findings, which were largely based on the Department’s 1997 record, which was in turn based on the same carrier’s 1997 complaints.

· There is an underlying, unquestioning assumption that the industry today is the same as it was in December 1997.  

· The complainers request an end to a working, in-place pricing system so that they can implement unspecified technologies at some future time.  Not one of the seven carriers encourages or incentivizes agencies to book online, and at least one prohibits it.

Let us reply to each carrier:

1.  Alaska
“A ban on productivity pricing will help the industry in its efforts to achieve a competitive marketplace. At the current time, carrier efforts to work with travel agencies on alternative options to the standard CRS model are continually hampered by the agencies’ productivity pricing provisions with the CRS’s.”  (Comments of Alaska, p. 8.)


As LAC pointed out in its direct comments, this assertion is just not true.  Rather, under CRS offers being made today, travel agencies have ample cushion to move bookings to “alternative options”. Now that half of Alaska’s bookings come to it via its own website (Travel Weekly, October 24, 2002, available at www.twcrossroads.com by searching under “Alaska Airlines”), any accusation using words like “continually hampered” is clearly an anachronism describing what was perhaps the status quo in December 1997.

2.  America West
“Productivity pricing is another tool used by the CRSs to perpetuate a system under which airlines must contract with all CRSs to obtain access to travel agents and, thus, customers. As discussed at length above, the price discounts awarded to travel agents for achieving booking targets are, in reality, rebates of a portion of supracompetitive fees extracted from airlines for using a CRS instead of alternative distribution systems. This practice simply perpetuates the market structure that creates CRS market power in the first place.” (Comments of America West, p.27.)


In other words, America West apparently believes that, if incentives were abolished, booking fees would go down.  Not a fact, study, or even an anecdote is offered in support of this bizarre economic theory, which DOT has not even mentioned in the NPRM.  Nowhere does the Department state that the problem with incentives is that they keep booking fees high.  Rather, the Department’s theory is that incentives and quotas keep agencies from using the Internet and multiple CRSs.  America West apparently does not understand what DOT is saying.


America West posits two more outrageous theories:

“Untethered from contractual obligations to use a particular CRS, travel agents would be more likely to seek out alternative distribution channels, including using the Internet to purchase low-fare tickets for their clients. Moreover, agents would likely seek more comprehensive information and provide customers with more accurate advice regarding transportation alternatives and available fares.”  (Id., pp. 27-28.)

In other words, but for productivity pricing, agencies would offer lower fares, more information, and the most accurate advice.  Where does such defamation come from?  There is surely no factual basis for it and none is offered.  Fortunately, the Department has correctly noted that “the competitive pressures on travel agencies should offset incentives to give customers misleading advice.”  67 FR 69398.


Last, America West hauls out the old “abusive bookings” canard:

“Finally, the prohibition of productivity pricing would remove a strong incentive for travel agents to engage in abusive booking practices, which, as discussed above, remain a problem for participating carriers. The evidence that productivity pricing contributes to abusive booking practices provides an independent basis for its prohibition.”  (Comments of America West, p. 28.)

Actually, abusive booking practices do not “remain a problem.”  The systems have changed their kinds of billable transaction precisely to eliminate the abuses of passive, duplicate, or speculative bookings.  What is America West’s factual basis?  It is, of course, the record from 1997, before the problem was solved once and for all.

3.  American


This carrier’s comments show how clearly the airlines want the Government to do their dirty work for them.  Having eliminated commissions, or direct incentives, and being unwilling to offer agencies incentives to move bookings from the CRSs like a normal capitalist enterprise would, American wants the Government to disincentivize agencies from using the CRS.  The Government should not engage in this form of economic engineering of the industry, especially because it is so unnecessary.


American’s motives shine through its comments:

“These productivity payments … have converted CRS terminals into cash machines for the travel agent that now generate up to $1.50 per booking. Productivity payments do not reflect any value added by the agent, but rather are nothing more than payments to co-opt travel agents into a distribution system that is not cost competitive. New distribution channels -- even if they offer superior functionality and content -- are at a significant disadvantage, unless they can replace this cash flow generated by supracompetitive CRS fees.”  (Comments of American, p. 34.)

The “cash machine” analogy is perhaps the most cynical comment made in this proceeding and the “do not reflect any value added” comment is certainly among the most out of touch.  Travel agencies still sell most of American’s tickets, and generating these sales for American is a “value” that agencies “add” for the carrier. We can accept the proposition that American wants a free ride, as that has been obvious since 1995’s commission caps.  What we cannot accept is the request that the Government step in to stamp out a  functioning compensation system in favor of some unspecified alternative.


In any event, American relies on nothing but the old record for its own “facts” in support of its obsession with stamping out travel agency incentives:

“At a time when the Internet and new technologies are lowering the technological costs of competing systems, CRS productivity payments are re-inflating the cost to compete in order to shelter the CRSs’ entrenched positions. Alaska Airlines, for example, has contended that productivity payments greatly impeded its direct connection initiatives.” (Id.)

The “time” referred to in the quotation is clearly 1997, as Alaska Airlines is now crowing about the success of its website, to the exclusion of the CRSs, as noted above.


American again shows that it is stuck in the past:

“Even as agents have used alternative distribution channels, such as Orbitz or AA.com, for access to the lowest fares, productivity payments have given them an incentive to create duplicate CRS bookings.”  (Id.)

As noted, there is no longer any such incentive, as agents do not receive incentives on passive bookings.  In any event, there cannot be any duplication of bookings on AA.com, as travel agents are forbidden to book on it!  

What “alternative distribution channels” are left to agents? Just Orbitz. So, the point of American’s comments is now revealed: agencies need to get off the CRS and onto Orbitz, which has issued several studies that have led the carriers to believe that it is cheaper than the CRSs.

4.  Continental


This carrier merely regurgitates the NPRM:

“The Department is correct to propose banning productivity pricing and other financial incentives for subscribers to use a particular system because such incentives frustrate the ‘goal of giving travel agencies more leeway to use multiple systems and databases, including the Internet.’”  (Comments of Continental, p. 15.)


This method of “validate what they told you, so they’ll believe it more,” continues:

“As the Department recognizes, productivity pricing ‘operates as the equivalent of the minimum use clauses that were prohibited when [the Department] last reexamined our rules.’ Rather than using such clauses to make more efficient use of its CRS equipment, the systems ‘have been using productivity pricing to encourage travel agencies to use one system for all or almost all of their bookings.’ This increases the dependency of agents on the system they use, thereby unreasonably restricting travel agency use of multiple systems.”  (Id.)

“As the Department points out, ‘Productivity pricing may keep travel agents from serving their customers properly by deterring travel agents from using the Internet to book E-fares, which are normally not available through the systems used by travel agents.’ This is so because by using an online travel channel for bookings the agent risks not meeting the minimum monthly booking quota set by its productivity pricing provision.”  (Id., p. 16.)

There are no original thoughts here, and certainly no facts or figures.  At least Continental has the grace to attribute the thoughts to the Department.


Later, Continental dreams up the following “fact”:

“In addition to consumers, airlines also suffer from productivity pricing because the practice makes it impossible for them to persuade travel agencies to bypass the systems used by the travel agent to make ‘direct connect’ bookings with the airlines using more cost effective electronic means to communicate with agents.”  (Id.)

However, LAC’s members have not found that Continental has tried to persuade LAC’s member to bypass the CRSs.  Quite the opposite:  Continental has no “direct connect” for LAC’s members.  Moreover, there is no indication that Continental differs from American, which, as DOT now knows, prohibits agencies from using its website.

5.  Delta

Delta claims that banning productivity pricing will “improve competition by making it easier for CRS subscribers to access multiple systems.”  (Comments of Delta, p. 41.) This statement is particularly bizarre since, as a CRS owner, Delta should know that the opposite is true:  without productivity incentives, travel agencies would find it harder to afford the hardware and wiring still needed to purchase multiple systems.  That a Worldspan’s largest owner would be urging use of multiple systems is ironic; it shows that Delta is more interested in hurting travel agencies than helping its affiliate.


In any event, Delta’s comments show no knowledge of the current CRS market.  After all, we can clearly see the closed loop at work here:


“Delta has previously submitted comments arguing that these types of restrictions on subscriber contracts will enhance competition by making it easier for travel agents to choose between CRS systems (or alternative distribution channels) on a transaction by transaction basis.  As the Department correctly concludes, these regulations will tend to increase the pressure upon CRS systems to compete against each other (and against alternative distribution channels) for the business of travel agents.  Delta agrees that this increased competitive pressure would provide a check against potential CRS abuses and against the rising cost of CRS booking fees as the participants in this industry make the transition to a fully deregulated environment.” (Id., p. 42, emphasis supplied.)

For Delta, the record apparently closed in 1997.

6.  Midwest

This carrier is still quite mired in 1997, as it obsesses about fictitious bookings, which have not been a problem in several years.  Apparently, no one told Midwest, which says:

“Midwest has supplied the DOT in the prior proceeding with evidence of such contracts and how they distort competition by running up unproductive booking fees and restricting competition among system vendors.”  (Comments of Midwest, p. 23.)

“This proposal is a necessary and proper reform of the rules that will shield carriers from fictitious transactions for which they must pay certain vendors booking fees even though the transactions are not designed or even intended to produce revenue for the carrier. It is entirely unfair for systems to offer such pricing plans knowing full well that they run up carrier costs without justification and lock in travel agent subscribers and thereby reduce competition among and between vendors for CRS services.”  (Id.)


Midwest tries to bring the record up to date by alleging:

“In addition, the record reflects that productivity pricing restrains competition for alternative services such as those offered on the Internet and the use of direct booking functionality.” (Id., emphasis supplied.)

However, the truth is that the “record” does not reflect this at all.  The record reflects only DOT’s call for comments regarding that theory, and the subsequent, total absence of factual evidence supporting it.  As LAC has shown in its comments, productivity pricing does not (and mathematically cannot) be restraining agencies from using multiple systems or the Internet.

7.  Southwest

With its late-filed comments, Southwest sounds a rare “me too” note:


“Southwest agrees that productivity pricing and similar CRS financial incentives to travel agents inhibit competition in distribution, and ultimately hurt consumers in the form of decreased travel choices and higher prices.  In our experience, regulatory policies favoring third-party access to travel agents will be wholly ineffective unless they are coupled with a broad prohibition on these types of incentives.  Southwest therefore supports the Department’s proposal to prohibit CRSs from including such incentives in travel agency contracts.”  (Comments of Southwest, p. 20.)

Since the vast majority of travel agency bookings on Southwest are not done in a CRS, it is most inappropriate for it to complain about CRS incentives that inhibit competition.  Does Southwest want agencies to stop using Sabre?  Southwest’s position is a mystery.  With no facts or figures to support its “comment,” we must conclude that, like the other airlines, Southwest simply does not want to lose any opportunities to get the Government to harm travel agencies.

B.  PENALTY PRICING AND DAMAGES
1.  AAA

The American Automobile Association asks that productivity incentives be retained but that penalty pricing or “shortfall penalties for failing to achieve pre-determined segment volume” be outlawed.  AAA likewise asks that liquidated damages (i.e., penalties for breach of contract as opposed to shortfall penalties during performance of the contract) geared to lost booking fees be outlawed.


At first blush, it would appear that collecting lost booking fees is just the necessary flip side of incentives based on a sharing of booking fees.  However, as we noted in our direct comments, Worldspan and Amadeus do not have shortfall penalties based on lost booking fees.  Rather, their penalties are generally a sliding percentage of the fixed monthly charges in the contract.  Despite the fact that Worldspan and Amadeus cannot therefore collect as much in shortfall penalties as the two other vendors can, their incentive offers are just as good, if not better.


Regarding liquidated damages based on lost booking fees, we note that Sabre deleted liquidated damages from its contracts about a decade ago, yet it does not appear to have lost market share for that (or any other) reason.  Conversely, Worldspan added a liquidated-damages formula three years ago, yet it does not seem to have locked in or increased its share due to the formula.


The foregoing facts demonstrate that productivity pricing works well regardless of whether the vendors can collect lost booking fees.  Accordingly, we agree with AAA that DOT should outlaw both lost-booking-fee shortfall penalties and lost-booking-fee liquidated damages.


However, we again ask DOT to distinguish between the incentives that should not be outlawed, on the one hand, and the penalties and damages, on the other hand.  Please do not take our support for outlawing the latter as justification for outlawing all productivity pricing.  Please do not throw the baby out with the bath water.

2.  ASTA

The American Society of Travel Agents asks the Department to make the same distinction:  to encourage use of the Internet, DOT should outlaw the penalties, but not the “inducements”:

“The Department has, with little explanation, also proposed to ban other forms of inducements to an agency to use a system.  This is, we believe, a completely unwarranted regulatory interference in a part of the marketplace where competition is alive and well.  Moreover, … a large share of agencies receive inducements of one kind or another.  Elimination of that economic benefit will be the death knell for many agencies for whom those inducements are the difference between profit and loss in a commission-less market.   If the Department wants to devastate the retail distribution system, this is the way to do it.”

Thus, ASTA, like AAA and LAC, asks DOT to help those agencies that are forced to pay lost booking fees, but not to harm the others.


However, ASTA unfortunately overstates its case when it says that:


“This penalty is a huge obstacle to travel agency adaptation to the Internet-driven marketplace for those agencies that remain under fixed term agreements and must be removed.”

“Huge obstacle” is clearly an overstatement, considering that only about 2% of fares are Web-only fares, according to Sabre’s expert, Professor Salat. Surely, almost every agency can shift a few percentage points.

Furthermore, most agencies would pay no penalty for shifting business to the Internet. ASTA’s own survey, as reflected in its comments, shows that, as of now, 56% of agencies have a contract quota, but only 71% of those have penalty clauses.  The two percentages together mean that only 39.8% of agencies must pay shortfall fees.  (Id., p. 16.)  For the 60.2% of agencies that do not have to pay these penalties, there is no cost of shifting business to the Internet. Hence, it is neither necessary nor desirable to outlaw productivity pricing.


C.  LET’S UPDATE THE RECORD EVEN FURTHER
1.  Quotas Remain Low

The major U.S. airlines would have DOT believe such inflammatory inaccuracies as these:


“In fact, when you look at the numbers, you will see these incentive payments are now a dollar to $1.50 [per] booking and have been increasing 30 to 50 percent annually.”  (Testimony of counsel for American Airlines, May 22, 2003, Transcript page 95.)

Both the dollar amounts and the percentages are wild exaggerations. On the other hand, LAC has undertaken to provide the Department with specifics about how CRS contracts actually operate today.  In our direct comments, we described those offers as of March 2003.


Now, as of June 2003, we are finding that contract quotas are descending still further, so that LAC’s members can afford to book any and all of the Web fares that exist.  Therefore, it continues to be the case that it is mathematically impossible for agencies to go below their CRS quotas by utilizing Web-only fares, which still account for just 2% of all fares.


For example, one of LAC’s members recently received contract offers from all four vendors.  The quotas are annual, company-wide thresholds needed for free service, rather than the monthly, per-CRT quotas that prevailed in 1997.  All of the quotas provide an ample cushion; i.e., the agency’s CRS bookings can drop considerably before the agency incurs a fee or penalty.  Specifically, here are the quotas expressed as a percentage of the agency’s current annual productivity. For example, if the agency’s current annual productivity were 200,000 bookings, then a quota of 150,000 would be expressed as 75% below.

Sabre:


70%

Galileo:

60%

Worldspan:

50%

Amadeus:

0%

Thus, under Sabre’s offer, the agency could move 30% of its current bookings to the Internet before incurring any shortfall fee.  Under Amadeus’ offer, there is no quota per se; instead, the agency must refund a prorata portion of the signing bonus it receives.  Thus, in no event can the Amadeus contract offer leave the agency in a worse position than if it had not signed the contract, even if it moves 100% of its bookings to the Internet!


In addition to the lower-quota contract offers that LAC’s members continue to see, all four vendors now offer totally quota-less plans for small agencies.  The names of the plans are:

· Amadeus’ EasyAccess

· Galileo’s Select and Connect

· Sabre’s Simplicity

· Worldspan’s Home Free

Accordingly, it is neither mathematically nor empirically true that productivity pricing prevents maximum use of the Internet.  Hence, there is no factual basis for DOT’s proposal to outlaw productivity pricing.

2.  Tying Is Overblown

Oddly, no commenter has denied the Department’s statements that:  (a) American and Southwest “market” Sabre, and (b) United “markets” Galileo.  Nevertheless, LAC’s members, who are among the largest Sabre and Galileo agencies, have encountered no such marketing efforts.  Either those three carriers are not doing their jobs, or their efforts do not really pertain to travel agency matters.


The only tying that LAC’s members still see is as follows:



a.
American prefers that corporate-oriented agencies use Sabre to book corporate discount fares.  However, American will only selectively insist on or demand such a condition if the corporate account does not want to use a Sabre agency.



b.
Delta and Northwest require that agencies in hub areas use Worldspan as a condition for receiving overrides, free tickets, waivers of fare restrictions, and corporate discounts.  However, after the contemplated divestiture, all this tying may well disappear.  The most likely vestige will be similar to American’s small tie to Sabre:  the airlines will prefer that a Worldspan agency be used for corporate discounts but will not insist on it. If we are wrong, then we will complain, and the Department can deal with abuses on a case-by-case basis under its Section 411 authority.


Accordingly, under all the circumstances presented in these reply comments, LAC would respectfully request the following:

· No prohibition of productivity pricing.

· Prohibition of penalty pricing and liquidated damages based on lost booking fees.

· Adoption of either the Canadian three-year maximum rule or the EU’s three-month termination rule.

· Prohibition on systems’ sales of marketing data without the travel agency’s consent.

However, LAC would not oppose total repeal or nonrenewal of all CRS rules, as such action will achieve LAC’s main goal of preserving productivity pricing.
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