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Pursuant to 14 C.F.R. Part 302, Subpart C, Delta Air Lines, Inc. (“Delta”) hereby requests a permanent allocation of four (4) U.S.-Brazil frequencies for Atlanta-Rio de Janeiro service.  As set forth in the notices filed by Continental Airlines, Inc. (“Continental”) and American Airlines, Inc. (“American”) on February 15, 2002,
 six (6) U.S.-Brazil frequencies will become dormant and revert to the Department for reallocation as of April 1, 2002, and will be more than sufficient to fund this request.  Given the existence of at least fifteen (15) unused frequencies in this highly restricted market -- including the six that will become dormant on April 1 -- there is simply no justification for allowing carriers to continue to warehouse these valuable rights when Delta's lack of such frequencies is constraining its ability to compete effectively in providing U.S.-Brazil services.  Delta urges the Department to alleviate the harmful and unnecessary uncertainty surrounding Delta’s ability to maintain daily Atlanta-Rio de Janeiro nonstop service by converting Delta’s frequency allocation from temporary to permanent status.  

It is evident that the present distribution of U.S.-Brazil frequencies fails to serve the public interest.  Time and again, American, United Air Lines, Inc. (“United”) and Continental have allowed their allocations of U.S.-Brazil frequencies to lapse into disuse.  At present, there are at least fifteen dormant and/or unused frequencies held by the three largest U.S.-Brazil frequency holders.
  Six of these unused frequencies will automatically revert to the Department and become available for reallocation on April 1, 2002, unless the 

Department grants the additional dormancy waivers requested by Continental and American.  OST-02-11615-1 (Continental); OST-99-6284-209 (American).

By contrast, Delta lacks sufficient permanent U.S.-Brazil frequencies to fund the level of Atlanta-Rio de Janeiro service that Delta currently provides in this highly-restricted limited-entry market.  Delta must therefore rely instead upon a temporary allocation subject to recall if its competitors choose to expand service in this important limited entry market.  Delta holds the fewest permanent Brazil frequencies of any carrier – just ten – which is sufficient to operate daily service on only a single city-pair route.
  Moreover, Delta is the only U.S.-Brazil carrier to have fully and continuously used its entire frequency allocation.

It is unfair and contrary to the public interest to subject Delta’s current daily nonstop Atlanta-Rio de Janeiro service to an indefinite risk of forfeiture at the whim of competitors that have far more frequencies and are not now – and have not historically – fully used their U.S.-Brazil service rights.  While Delta's temporary allocation of frequencies has allowed it to inject essential new competition into U.S.-Brazil services at a time when all other U.S. carriers have 

been retrenching, the continuing uncertainty surrounding the future of Delta's service creates serious competitive disadvantages that Delta cannot overcome without a permanent frequency award.  For example, Delta's ability to compete for long term travel agency and consolidator contracts, corporate accounts, and the business of vacation tour packages to serve this important market will be handicapped so long as Delta's long term future service levels remain in such doubt.

Delta does not dispute that current economic conditions have created severe strains on all U.S. air carriers.  Each carrier must choose to respond to these new market realities according to its own best business judgment.  Unlike all other U.S. carriers providing U.S.-Brazil service, however, Delta has chosen not to retrench from Brazil.  To the contrary, Delta has sought to expand its popular Atlanta-Rio de Janeiro service to a convenient daily nonstop providing undeniable benefits to all consumers served by Delta's major Atlanta hub.

Recognizing the need for balanced interim relief, the Department chose last November to provide all U.S. carriers with a generous blanket waiver of dormancy conditions applicable to all limited entry frequencies, but the Department prudently limited that relief by establishing March 31, 2002, as a hard cut-off date for the dormancy waiver.  Order 2001-11-15.  This deadline reflected the Department's careful balancing of the need for immediate interim relief with the countervailing and compelling public interest in “ensur[ing] that services in restricted markets are available to consumers to the full extent possible.” Order 2001-11-15.  Accordingly, the Department made clear in its Order last November that any requests for additional dormancy waivers extending beyond that March 31 cut-off would be limited to "specific city-pair limited-entry services where [the incumbent carrier] can demonstrate that circumstances warrant."  Id. at 4.  

Brazil was unique among the limited entry markets affected by the blanket dormancy waiver.  It was the only affected market in which any carrier was locked out from providing the service levels it was ready, willing and able to provide due to a lack of permanent frequencies.  Recognizing these unique circumstances affecting Brazil, the Department granted Delta a temporary allocation of frequencies to expand its Atlanta-Rio de Janeiro service to a daily nonstop during the term of the blanket dormancy waiver, and later established a hard filing deadline of February 15, 2002, for any requests from incumbent carriers for further dormancy waivers in Brazil, to bring this very matter to a prompt conclusion.  Order 2002-2-2.

Delta urges the Department to rectify the situation now, by declining to grant any further dormancy waivers for U.S.-Brazil frequencies.  The six dormant frequencies at issue should revert to the Department for reallocation, and four should be permanently reallocated to Delta.   The remaining two dormant frequencies should remain in an unallocated pool at the Department's disposal for reallocation whenever any U.S. carrier seeks to expand its U.S.-Brazil services in the future but lacks sufficient authority to do so.

Delta takes no position at this time with respect to the suggestion by American that “. . . all frequencies not being used, whether or not they are subject to an explicit 90-day dormancy condition, should be placed in issue.”  See, Answer of American, Docket OST-2002-11627.  This suggestion would affect seven unused frequencies allocated to United and two allocated to American.  While it may certainly become appropriate to do so in the future, there is no need for the Department to address the status of these other U.S.-Brazil frequencies at the present time.  The Department has authority to recall them if they remain unused, and it may well find that to be an appropriate course of action if any carrier seeks to further expand its U.S.-Brazil service in the future but cannot do so because it lacks the necessary authorities.  The Department need not cross that bridge now, however, because the six dormant frequencies that will automatically revert to the Department on April 1 are more than adequate to fund Delta's current request.

WHEREFORE, for all of the foregoing reasons, Delta respectfully requests that the Department deny all requests for any further waiver of dormancy conditions affecting U.S.-Brazil frequencies, and grant Delta's request for an award of four permanent frequencies for Atlanta-Rio de Janeiro service.  
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� OST-2001-11065-12 (American); OST-2001-11065-17 (Continental).


� As of February 15, 2002, publicly available information reflected that there were 18 unused frequencies:  7 allocated to American, 7 to United, and 4 to Continental.  See, Application of Delta for a Temporary Frequency Allocation Ex. A, OST-2002-11627-1.  At that time, the CRS systems reported that American planned to operate 7 weekly JFK-Rio de Janeiro and 7 weekly Miami-Rio de Janeiro frequencies as of April 1.  American later claimed, however, that it plans to increase its weekly Miami-Rio de Janeiro service to 12 flights, but reduce its JFK-Rio service to only 5 later this year.  Answer of American, OST-2002-11627-3.  If so, then 15 weekly U.S.-Brazil frequencies will still continue to go unused, including 4 frequencies allocated to American.  


� In contrast, American has been allocated 49 frequencies; United has received 28, and Continental 18.


� The issues of Brazil frequency dormancy, Brazil frequency misuse, and Brazil service defaults are not unique to the current economic environment.  To the contrary, these issues were familiar to the Department long before the current economic decline.  See, e.g., 1999 U.S.-Brazil Combination Service Case, Docket OST-99-6284; see also, 1998 U.S.-Brazil Combination Service Case, Docket OST-98-3863.





