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REPLY COMMENTS OF THE AIR CARRIER ASSOCIATION OF AMERICA

The Air Carrier Association of America (“ACAA”) hereby submits its reply comments on comments previously submitted to the Department of Transportation (“Department”) on the Computer Reservation System (“CRS”) Notice of Proposed Rulemaking (“NPRM”) issued on October 29, 2003 and published in the Federal Register on November 15, 2002.


When the Department issued its February 13, 2003 notice “proposing to amend its rules changing the CRS rules’ (14 CFR Part 255) expiration date from March 31, 2003 to January 31, 2004,” it noted that it “has previously extended the rules from their original December 31, 1997 expiration date, on numerous occasions, most recently to March 31, 2003.”
 The Department has acknowledged that the record already amassed in this proceeding is detailed, lengthy and complex, and there is every reason to believe that additional extensive and conflicting comments will be submitted.

I.
Introduction
In the October 15, 2002 NPRM, the Department described growing dominance of the airline industry and how industry consolidation is continuing.  There are fewer carriers than at any time since deregulation.  Since the NPRM was issued, the Department approved an alliance involving three of the nation’s largest carriers, Delta Airlines, Continental Airlines, and Northwest Airlines, that established the most significant airline alliance in the history of the industry.  The members of that alliance along with the United Airlines/US Airways control approximately 60% of the U.S. domestic industry.  As these carriers begin in implementing their alliance, imagine what they can do in their joint marketing and scheduling efforts if they are permitted to continue to obtain and utilize MIDT data.  

The Department must act quickly and decisively to address several CRS issues including the availability of MIDT data, screen padding and the application of some rules to the online systems.   Although ACAA is reluctant to support regulatory approaches, some regulatory actions are essential if American consumers are going to continue to have an open and competitive airline industry.

II.
The Department has Demonstrated the Anti-Competitive Use of MIDT Data
The Department must modify Section 255.10(a), “Marketing and Booking Information” to prevent the sale of MIDT data.  It is time to block release of all data showing sale of tickets on an airline and information about travel agency sales and corporate purchases.

In the November NPRM, the Department stated:

Delta thus can see, for example, how many passengers are being booked by each Atlanta travel agency on each flight operated by its rival at that hub, AirTran, and in which fare category, and will often obtain this information before the agency customers even begin their trip.

*        *        *        *        *        *        *        *

Several parties contend that airlines use the data to "poach" customers booked on another airline. Midwest Express makes such a complaint, Midwest Express Comments at 29, as do ASTA and NBTA. ASTA comment on Proposed Extension at 4.

*        *        *        *        *        *        *        *

As discussed below, the availability of the detailed data now being sold appears to undermine airline competition, at least in domestic markets.

*        *        *        *        *        *        *        *
We recognized that airlines can and often do use data for legitimate purposes and that markets usually operate better when firms have more information. Nonetheless the record indicates that the availability of the data had adversely affected airline competition and interfered with travel agencies’ ability to book the services that best meet their customers’ needs.

III.
Comments of Large Carriers

Some of the nation’s largest carriers have invented new arguments as to why they must be allowed to closely monitor every step that a small new entrant takes when it dares to enter the large carriers’ markets.  In its March 17, 2003 comments, Delta Airlines claim:

…the proposed restrictions would force carriers to maker critical business decisions about forecasting, route planning and capacity allocation with adequate information.  The restrictions would also harm the public interest by suppressing competition…

*
*
*

It is essential to Delta’s efforts to allocate it limited capacity in the manner designed to most effectively meet consumer demand for its services.  Delta also uses the data to monitor and analyze trends in Delta’s market share, which informs Delta’s efforts to compete, to grow its business, and to avoid the loss of customers to its competitors.  Availability of MIDT therefore benefits consumers.

*
*
*

The omission of some carriers’ sales from the data could result in a serious understatement of demand in markets served by these carriers.  Demand data could become so skewed as to make some markets appear much smaller than they really are.

*
*
*

…Delta and other carriers who currently take advantage of MIDT would necessarily make less effective business decisions.  As a result, some routes would receive more than an optimal amount of service – resulting in empty planes and greater losses for the carriers who serve the routes-…

*
*
*

…many new entrants enjoy significant competitive advantages of their own.  By focusing on point-to-point service on heavily traveled routes, with a single aircraft type, and with rapid aircraft turns that are impossible for carriers operating a large hub at the airport, many new entrants can operate on those routes with significantly lower costs per available seat mile than a carrier operating a major hub.

*
*
*

…new entrant carriers are the only ones that have been able to grow and operate profitably in the current financial crisis facing this industry.

*
*
*

The fact that new entrants can and do compete successfully with hub carriers at their hub is illustrated by the consistent growth of AirTran in Atlanta, where Delta operates the largest hub in the world.

*
*
*

The carrier recently announced new Atlanta-Denver service, to begin this May, and new service to Los Vegas and Los Angeles to begin in this June.

In its March 17, 2003 comments, Continental Airlines stated:

Rather than imposing new rules on data sales by CRSs, the Department should either retain the current MIDT rule as is or eliminate the MIDT rule altogether.

*
*
*

Allowing participating carriers to prevent inclusion of their data in MIDT would erode the value of MIDT.  Without MIDT on all airlines that participate in CRSs, schedule planning by airlines would be far more difficult.  Improving market shares in existing markets and making decisions about entry into new markets would become extremely difficult.

*
*
*

Eliminating all regulation of data sales by CRSs would eliminate the requirement that CRSs provide such data allow the marketplace to determine what data will be provided, and move one step further toward deregulation of CRSs.

In its March 17, 2003 comments Northwest Airlines stated:

In sum, allowing the market to determine the availability of MIDT data would in no way restrict competition.  To the contrary, the record is overwhelming that the use of such data enhances both efficiency and competition, and to that end, benefits the flying public.

Restricting MIDT sales would reduce competition and increase prices.



IV.
Response to Claims of Large Carriers
The suggestions by the large carriers that MIDT data provides enormous consumer benefits and that there is no evidence that airline competition is being disadvantaged by the availability of booking data, are fictitious claims to justify the availability of a weapon used to eliminate competition and punish those who dare to support it. 

In response to these carriers, I note Abraham Lincoln’s comment:

It is true that you may fool all the people some of the time; you can even fool some of the people all the time; but you can’t fool all of the people all the time.

As noted above, DOT acknowledged that MIDT data is used to attack competition in the October NPRM.  In an earlier report, DOT stated:

…An incumbent airline can learn from a CRS the fares being charged by a new rival and can plan its response.

Department’s Enforcement Policy Regarding Unfair Exclusionary Conduct in the Air Transportation Industry, Docket OST-98-3713, “Finding and Conclusions on the Economic, Policy, and Legal issues”

On August 22, 2001, in a letter to the Department, the Minnesota State Attorney General, Mike Hatch stated:

As you know, the underlying purpose of the CRS Rules is “to prevent unfair, deceptive, predatory, and anti-competitive practices in air transportation.”  14 C.F.R. § 255.1.  Unfortunately, the portion of the rules that require the sharing of corporate marketing data can have precisely the opposite effect in markets dominated by a large carrier.

The data sharing provisions of the CRS Rules make it that much easier for a dominant carrier to engage in this anti-competitive practice by allowing large carriers to obtain instant data on travel agency and corporate ticket sales of a new entrant carrier attempting to enter a dominated hub.  The rules facilitate the large carrier’s flooding of markets where the new entrant is showing signs of strength before the new entrant can gain a toe-hold.

The Department of Justice noted:

…carriers have almost instantaneous knowledge of competitor’s fare changes and the ability to quickly respond to any changes…carriers…identify corporations and travel agencies where they are losing business and usually the competitor that is gaining business at their expense. Carriers thus have the ability to identify and retaliate against competitors... 

(Docket OST 2001-11029)

The CRS tapes made available under Section 255.10 provide detailed booking data for specific dates including carrier market, booking class, flight, time of flight, date of travel, date of ticketing, itinerary routing, point of origin, and point of sale for travel agency sales, the data disclose travel agency location and travel agency Airline Reporting Company (ARC) number.  The tapes are distributed daily and can be compiled within 3-days of bookings; in effect creating “real time” share.  This data is also effective in identifying and quantifying the support, or lack thereof, of travel agencies and corporations in contested markets.  If a travel agency is booking on a new entrant carrier, the incumbent carrier can identify markets being affected and focus or intensify their “pressure” sales and promotion efforts on corporations or agencies booking on new entrants.  Market data is also used to leverage corporate discount programs and agency commission override programs.

A.
Large Carrier Claim One – 
Carriers Need MIDT Data to compete






Availability of MIDT Data Benefits Consumers

Response:  

There is no legitimate basis for a dominant carrier to use MIDT data. A carrier controlling 90 percent of its hubs doesn’t need MIDT data to know how its sales are progressing and whether it is losing market share.   If a carrier has a dozen flights in a market and a new entrant enters that market with two flights, what is there to monitor?  Did Delta enter JetBlue’s markets because of its review of MIDT data?  Delta recently announced service additions by it and its subsidiary, Song, to Las Vegas, Denver and California within days of announcements of new service by AirTran and JetBlue.  Delta advertises that it dominates its Atlanta hub (see below AD) and multiple markets to that hub, including 36 daily NYC flights.  In ATL-EWR, where Delta and its alliance partner have 20 flights, what data does Delta need to analyze?  Does it worry about Continental’s market share?  Did Northwest need MIDT data when it recently announced Milwaukee service?  As to Northwest’s claim about needing data to reduce fares, which fare reduction has Northwest instituted based on MIDT data?  
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Why would Delta, Northwest or Continental need MIDT data to determine whether it is losing market share in a market in which it has 15-20 flights?  An examination of Delta’s actions to increase flights in a market or enter a new market demonstrates that Delta does that when a competitor enters a market.  One doesn’t need MIDT data to determine when such actions take place.

The following statements by Gordon Bethune explain why large carriers do not need MIDT data.  They act not in the public interest but to block competition: 

Competition among airlines for dominance at major U.S. airports is virtually a thing of the past, the chairman of Continental Airlines said on Monday.

Continental chief executive Gordon Bethune, in a break from the usual industry line that competition reigns supreme, said the large air carriers have staked out their respective hubs and will be difficult to dislodge.

'In the last 20 years, the marketplace of the United States has been sorted out.  American [Airlines] kind of controls Dallas-Fort Worth and Miami and we've got Newark, Houston and Cleveland.  Delta's got Atlanta," Bethune said in remarks to the National Defense Transportation Association annual conference.

'Nobody's going to start a new airline and take on American Airlines with 800 departures (daily) from Dallas, Texas.  They're [American] just going to win,' he said.

Bethune said there is still competition among the airlines for passengers who have the option to go through different hubs.

'But dominance in the major cities is decided,' he said.  'There are no two airlines that can co-exist in a major city profitably, other than Chicago where the government restricts the number of takeoffs and landing.'

'So, that's done in our country and it kind of works,' he said.

["Continental Chief says hub competition over," Reuters News Release, October 26, 1998, as quoted in Levitates, Senate Committee on the Judiciary, May 27, 1999, p. 3]

Last year, because we [Continental] were able to offer better discounts than United for Newark to San Francisco and Newark to Los Angeles, and because we were able to offer those discounts to the people in Boston, United put in a four jet operation, four times a day from Boston to Newark.  We said, "Boston to Newark?" 

"What the heck's United coming in for -- we ran USAir out of there some years ago."  So we put four flights between L.A. and San Francisco.  Get that? You do that stuff to us, we do that stuff to you.  Now they're [United] down to one flight and I think we'll pull out.

 When you have 20 percent of the market [Continental and Northwest combined], United will say, "You know what, between those two guys they might put 100 flights into L.A.  Screwing with one might be the same as screwing with the other."  Now, as a joined-at-the-hip partner with Northwest, you better watch out if we do get upset.  We have a lot of different ways that we can pay you back.





Gordon Bethune, President and CEO of Continental Airlines





Business Travel News, February 23, 1998


Did Continental need MIDT data when it entered the LAX-SFO market?  Surely no one believes that decisions by one large carrier to enter another carrier’s market is based upon a review of MIDT data.  

B.
Large Carrier Claim Two -
MIDT Data Doesn’t Restrict Competition
Response:

A carrier obtaining MIDT data about a competitor’s sales can immediately determine which travel agencies or corporations are dealing with that competitor.  This is important information, particularly for a carrier attempting to block competitors from entering its fortress hub and surrounding markets.  Once the dominant carrier learns that a travel agency is selling tickets on a competitor, it pressures the travel agency to halt sales to other carriers.  A number of travel agencies have confirmed such actions in comments filed with the Department.  This is exactly the reason why only a few new entrants have been able to establish competitive hub operations.  Most carriers attempting to enter a protected hub have been driven from the market.    
The CRS tapes made available under Section 255.10 provide travel agency booking data for specific dates including carrier(s), market (specific Origin & Destination, O&D), booking class, flight, time of flight, date of travel, date of ticketing, itinerary routing, point of origin, point of sale, travel agency location and travel agency Airline Reporting Company (ARC) number.  The tapes are distributed daily and can be compiled within 3-days of bookings; in effect creating “real time” share.  The shares of each airline can be calculated for a travel agency network, such as American Express, or for a specific agency location.  This data is also effective in identifying and quantifying the support, or lack thereof, of travel agencies in contested markets.
 For example, if a travel agency is booking on a new entrant carrier, the incumbent carrier can identify the agency location and markets being effected and focus or intensify their sales and promotion efforts on those agencies.  Market share data is also used to leverage corporate discount programs and agency commission override programs — if specific share hurdles are not met (or in the case of new entry, maintained) corporate discounts, overrides or other incentives may be withdrawn.

Combined with all other barriers to entry, the availability of MIDT data expands “barriers to entry”, making it more difficult to enter a market controlled by a large carrier.  As a result, MIDT data does restrict entry and expansion.  It allows the dominant carrier to use its power over corporate travelers and travel agencies to force them to only sell its tickets.  In many markets, a new entrant could not survive without some sales to corporate travelers.

C.
Large Carrier Claim Three - 
Since Low-Fare Carriers Have Been Profitable 

They don’t Need Protection

New Entrants Enjoy Significant Competitive Advantages

New Entrants Are the Only Ones That Have Been Able to Grow and Operate Profitably

Response:

Large carriers claim that low-fare carriers don’t need protection from anti-competitive use of MIDT data since these carriers have had positive financial results.  What does the success of the low-fare carriers have to do with whether a government regulation allows dominant carriers to retaliate against those purchasing tickets from new entrants? The fact that new entrants “operate profitably” is totally irrelevant.  Perhaps established carriers could be profitable if they stop utilizing revenues to attack competition.


Delta has also been able to expand on its own and through its wholly owned subsidiary, Song.  Moreover, a carrier that dominates its hub airport tends to have its own “competitive advantages.”  We also note that Delta tends to utilize these arguments whenever it appears before the Department.  When it pleaded for approval of its alliance with Northwest and Continental, it claimed it needed the alliance to return to profitability.  Imagine a carrier with between 75% and 90% control of its hubs, part of an alliance that has 36% joint control of the national market place, no competition in key hub markets (including ATL-DCA where it has 17 roundtrips with no competition) claiming that it needs MIDT data to “BECOME PROFITABLE AND COMPETE.”

There is little doubt that a primary benefit of the use of MIDT data has been to help large carriers destroy new entry.  As consolidation continues, competition needs protection.  The Department needs to support new entry and competition by blocking the use of MIDT data.  The Department must not bow to the false pleads of those controlling markets.

D.
Large Carrier Claim Four - 
The Department Should Eliminate the MIDT 

Rule

Response:

Elimination of any MIDT Rule would allow carriers that have engaged in anti-competitive behavior to use MIDT data to destroy entry and deregulation.  This would be inconsistent with the public interest.  Such an action would not be the elimination of a regulation; it would eliminate competition.

V.
Alternatives to Blocking Release of MIDT Data
In the October NPRM, the Department asked for comments on the best method to restrict the anti-competitive action that can be taken throughout the use of MIDT data:

We therefore wish to consider several proposals that would restrict the type of data sold to the airlines and thereby achieve our goals. These possible restrictions could prevent most potential competitive abuses while enabling the items to sell, and the airlines to buy, much of the data now being sold. The following are the major proposals we ask the parties to address:

· A ban on the release of data on bookings made by individual travel agencies.

· A ban on the release of data on bookings for airlines that have not consented to the release of data on their bookings. Any such restriction presumably would allow each airline to obtain marketing and booking from a system only if it had consented to the system’s release of data derived from its bookings to other airlines willing to purchase the data. This kind of restriction would protect airlines that did not wish their competitors to know how successful their marketing efforts were with individual travel agencies. 

ACAA endorses the second option proposed by the Department.  Therefore, ACAA requests that the Department immediately modify 14 CFR § 255.10(a) so that a carrier would only be allowed to buy the data of another carrier through a CRS system provided that the other carrier specifically agrees to the sale of its data.  If a carrier does not agree to allow the sale of its data,  the data could not be sold by any system.  Therefore, to prevent the use of MIDT data to destroy competition, Section 255.10(a) should be amended as follows:

§ 255.10 Marketing and booking information.

(a) Each system shall make available to all U.S. participating carriers on

nondiscriminatory terms all marketing, booking, and sales data relating to carriers that it elects to generate from its system subject to the following conditions: 

1) The data made available shall be as complete and accurate as the data provided a system owner; and 2) The system shall not provide to any participating carrier or any other party data on any carrier unless that other carrier has provided written authorization for the system to release the data.

This will still allow carriers to purchase data from many carriers.  For example, large carriers may find it beneficial to exchange booking information with other large carriers particularly those involved in international operations.

VI.
Screen Padding 


The Department has noted the consumer harm that results when multiple listings of code share flights crowd out legitimate flight offerings by other carriers.  As carriers expand codesharing relationships and as alliances continue to be approved, multiple listings will significantly expand.  There is no basis to allow three or more carriers to each list the same flights with each code share carrier claiming that it is operating that flight.  A carrier operating in the markets where code share flights are displayed has difficulty in getting its flights before those looking for travel option.  


ACAA supports the adoption of the European Union rule that precludes a code share flight to be listed more than twice, even if the codes of three or more airlines are participating in the code share arrangement.  This is the same approach taken by the Department in the undocketed DOT proceeding examining the proposed Continental, Delta, and Northwest alliance.  In that proceeding, the Department found that the three way code share flight listings would be anticompetitive.  If screen padding is not limited by DOT regulations, a code share flight listed by Delta and one of its commuter partners would also be listed as a flight by Continental, Northwest and their commuter partners.  Therefore, six alliance carriers could have the same flight listed! In some cases, in addition to those six carriers, other domestic and international carriers could also be listed as operating the flight.  The number of carriers listed could go to 10, 12, 14, or higher!  This practice must end.

VII.
Online Travel Agents


The Department needs to closely review actions by online travel agencies.  When the number of carriers is decreasing, steps must be taken to ensure that certain large carriers do not utilize online agencies to limit open and fair competition.   Of particular concern is an online travel agency contract provision that requires carriers to provide “most-favored nations” (“MFN”) treatment with respect to fares.  MFN clauses provide large carriers with a basis for overseeing all fare actions by competitors.  The Department also needs to ensure that requirements preventing CRSs from unjustly discriminating against competing systems in terms of participation and content also apply to airline owned web sites selling air travel of more than one carrier directly to the public.  These aspects of the CRS rules should apply to all, including online agencies.  There is no basis for eliminating these requirements at this time.

VIII.
Conclusion

When a carrier enters a market dominated by a large incumbent carrier, the incumbent carrier closely monitors the new entrants impact in the market place.  To respond to entry, incumbents often take a number of steps to minimize the ability of the new entrant to secure any market share in the incumbent’s markets.  Through the use of the MIDT data, incumbents are able to closely monitor sales of tickets by the new entrant as well as actions by the travel agencies and corporations to ensure that neither the corporation nor the travel agency books seats on the new entrant.  Whenever the MIDT shows that traffic is moving from the incumbent to the new entrant, the incumbent increases pressure on the corporations and travel agencies to only purchase tickets from the incumbent.           

At a time when new entrants cannot enter all airports and face significant facility limitations, competition will only continue if the Department eliminates obstacles that block new entrants from competing.  It is time for the Department to promote entry and competition.   

As to the use of MIDT data, the evidence against Section 255.10(a) is clear. The Department needs to modify Section 255.10(a) to block the distribution of a carrier’s sale data unless that carrier agrees it can be released.  The Department also needs to block multiple listing of the same flight by codeshare carriers.

If the Department does not act to address the issues that have deterred airline competition, fewer passengers and communities will benefit from competitive fares.  More importantly, fewer people will travel to visit family and friends, take vacations, or travel for business purposes.  The Department must modify and continue to limit use of MIDT data.
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� The Department previously extended the rule from December 31, 1997 to March 31, 1999, and again from March 31, 2000, to March 31, 2001, then to March 31, 2002, and most recently until March 2003.


� A dominant hub carrier knows whether its market share at a particular agency has slipped by even one percent.
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