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Numerous Comments have been filed in response to the Department’s Request.  Several of these were adverse to the position or interests of the members of the Consolidated Carriers (“Carriers”) on at least one of the eight Comment issues.  Consistent with the Department’s Rules of Practice, the Carriers herein answers the points raised by various Commenters that are contrary to position(s) taken by the Carriers in its Comments.

Alaska Central Express clearly outlined the deficiencies of the Rural Service Improvement Act of 2002 (“RSIA”), and how the many vague or contradictory provisions cannot rationally be expected to result in the Findings of the Act being met.  The Carriers agree that the quality of mail service to rural Alaska will likely be diminished as a result of the Act and that passenger fares, freight and mail pay rates will go up.  In the longer term, competition for passengers and freight will be diminished, and that will push mail rates up even more than they would have been under the current system.  None-the-less, the Department is required to interpret the Act.  Within the Act there are a number of clearly worded requirements which form a framework of the mechanics for complying with the Act.

The Comments of the Postal Service are largely in agreement with those of the Carriers, particularly when it comes to determining market share data and rate making procedures.  While there is significant disagreement on some points, the Postal Service’s position creates an area of common agreement that should be respected.

Among the Comments of several large bush carriers there seems to be a creative ignorance of existing rules, regulations and reports as they affect the application of the Act.  Clarification of existing rules and reports will address the meaning of the Act and its requirements.

Overview
While many of the goals are vague and contradictory, the mechanisms put in place to achieve those goals are often quite specific.  These mechanisms not only tell us what needs to be done to meet the provisions of the Act, but provide some insight into the goals of the Act.  These mechanisms are framework on which all subsequent actions should be built.  Anything that cannot be supported by that framework must be erased from the blueprint.

The carrier selection process requires analysis of some very complex data, and creates a chronology for determining which carriers will be included or excluded in the various traffic pools.  Section 5402(h) of title 39, USC directs equitable tender of 70% of the non-priority mail to carriers that have provided 20% or more of the passenger service “between the city pair for the 12 months preceding the date … the 135 passenger carrier[s] seek tender of nonpriority bypass mail”(emphasis added).  A similar 12 month qualifying period is required for inclusion in the freight carrier mail pool.  Any test period of less than 12 months subsequent to the passage of the Act is illegal.

39USC5402(k)(5) requires each carrier to report “…excise taxes paid by city pair to the Department of the Treasury…”  This section also requires the Secretary of Transportation to compile the data and make it available to carriers providing service at the hub involved.  39USC5402 (h) and (i) require that to insure accurate reporting of market share, the Postal Service shall compare the T-100 data to the lesser of two computed excise tax values.

Before the Postal Service can select participants under the terms of the Act, 12 months of T-100 data and excise tax reports must be collected and verified, and then the Postal Service must perform the comparison on data received from the Department.  Once the selection has been made, carriers file their schedules on 28-days notice in accordance with the requirements of the PO-508 procedures manual.

One of the biggest questions raised by the Department in its Request for Comments is the discrimination between Part 121 operations and Part 135 operations as far as the payment of rates and application of preferences are involved.  The Act variously uses the terms Part 121 carrier and Part 121 operations, and similarly mixes the term Part 135 carrier and Part 135 operations.  Appendix A is the copy of an email from Larry Dalrymple, Manager of the Fairbanks Flight Standards District Office of the FAA.  Mr. Dalrymple explains that there is no such thing as a Part 121 carrier or a Part 135 carrier in terms of certification.  

All commercial carriers are issued operating certificates under F.A.R. 119, which directs the carrier to operate its flights in accordance with Parts 121 and 135 as applicable.  Part 121 operating regulations are significantly more complex and restrictive than Part 135 operating regulations.  The Act defines “121 carrier” and “135 carrier” and others in their regulatory terms relating to the rules under which the carrier operates flight service.  Thus, Frontier Flying Service is defined in the Act as both a Part 121 carrier and a Part 135 carrier, depending on which set of regulations applies to its actual service.

Carriers such as Frontier Flying Service, for example, operate some aircraft under Part 121 and others under Part 135.  All Beechcraft 1900 operations are performed under FAR 121, and all Piper PA-31 Navajo operations are performed under FAR 135.  The Piper Navajo operations of Frontier Flying Service are operated under exactly the same regulations and procedures as the Piper Navajos operated by Tanana Air Service, Warbelow’s Air Ventures, Wright Air Service, Larry’s Flying Service, Bering Air Service, Cape Smythe Air Service or the other carriers using those aircraft.  Frontier Flying Service even maintains separate manuals and procedures for the 121 and 135 operations.  In summary, the operations of the Navajos of Frontier Flying Service are operated under completely different rules than their Beech 1900’s, but under the same rules as Navajos operated by all other carriers.

Finding 12(D) of the RSIA states that it is in the best interests of the Postal Service and residents of Alaska “to encourage that intra-Alaska air carrier move toward safer, more secure and more reliable air transportation under the Federal Aviation Administration’s guidelines and in accordance with part 121 of title 14, Code of Federal Regulations, where such operations are supported by the needs of the community” (emphasis added).  This Finding clarifies two major issues that have been disputed in the Comments.  First, the Act encourages a move to Part 121 operations.  The Act states that operations under FAR 121 are safer, more secure and more reliable than operations under Part 135, the only alternative.  Second, the encouragement is not unqualified.  The Act encourages a move toward Part 121 operations only if the services can be economically viable.  Passengers, freight shippers and the Postal should not have to subsidize an equipment choice that is not viable and supported by actual need.

No party has suggested that the regulations, reports or requirements associated with the RSIA should apply to carriers not carrying or desiring to carry nonpriority bypass mail.  Even the Postal Service states ”…that the references here to tender of mail under the law relate only to bypass mail” (Comments of the Postal Service, second item, first paragraph).  Non-bypass carriers should be entirely unaffected by the Act in relation to tender, reporting requirements or selection of carriers.

First Question, Insurance Reporting
The Postal Service has no opinion on this issue, but several of the carriers providing Comments on the topic display an ignorance of existing state and federal regulation, and the reports filed on their behalf by the carriers’ insurance companies.  The requirements of 14CFR205 already meet the requirements of the Act.  The OST 6410 form specifically authorizes a carrier to provide a list of aircraft covered, identified by registration number and type.  A carrier is free to provide the number of seats insured as well.  It needs to be repeated that the insurance coverage is distinct and separate from the seats installed requirement for aircraft used to transport bypass mail or force conversion to Part 121 operations.  As will be explained under the Fifth Question, the minimum seating requirements apply only to aircraft transporting bypass mail as part of their passenger service.

The existing Part 205 and OST 6410 fully meet the requirements of §5402(k)(4).  If needed, the Department can order the bypass carriers to attach a list of the aircraft covered as well as the maximum number of seats covered by liability insurance.  Any carrier that does not provide such a list will be excluded from bypass tender as a passenger carrier.

Second Question, Schedule Routing

First of all, no carrier has admitted to or been accused of breaking a single flight movement into multiple flight numbers in mail service.  In the past it didn’t really matter, for purposes of tender, whether a single continuous operation was given a single flight number or multiple numbers.  Mail was tendered on the basis of the schedule as published.  The more points a carrier put on a flight, the more markets it qualified for.  The only situation where be a problem could be created is where a point receives bypass dispatch from two different origin cities.  Only Galena fits this description, and only for the points beyond Galena on flights from Fairbanks, e.g. Kaltag, Nulato, Koyukuk and perhaps Ruby.  The only question affecting accuracy of the T-100 reports is whether the traffic to the ultimate destination points is rehandled at the intermediate hub or simply left on an aircraft that subsequently flies the second flight operation.  Calculating the number of angels that can dance on a pinhead has about as much impact and relevance.

Most of the adverse parties broke this question into two parts.  The first part addressed the need for a requirement on flight numbering.  All parties, including the Carriers, have agreed that a single number covering the entire flight itinerary is workable.  Hageland stated that the only reason to break a flight into parts was to manipulate the system.  Obviously the reverse is true.  The Postal Service must have a published schedule that shows a direct flight from origin to destination.  Breaking a flight actually reduces the number of markets to be eligible by that flight.  There are several good analytical reasons for breaking a flight number, one of which is to isolate traffic revenues and operating expenses more accurately for a specific market or flight.  Hageland’s gratuitous comment is unproductive as well as untrue.

The second question related to how previously filed data should be treated.  There are to be two uses of T-100 data.  In selecting the carriers based on market share, the T-100 market traffic report is used as the primary data reference.  This report shows online origin and destination traffic and should not be affected by any flight itinerary changes.  A passenger going from A-C is recorded the same on the traffic table whether they fly nonstop from A to C, or via an intermediate point B on the same flight number, or via an online connection at B using two flight numbers.  This is the table currently showing the greatest problems, but the results will not change simply because of any itinerary change.  If the numbers are garbage to begin with, restating the itinerary will not change the smell.  As will be shown below, those data from previous periods are meaningless anyway for carrier selection.

The second use of T-100 data is the setting and updating of mail rates.  Rate setting relies on the accuracy of the underlying statistics used to establish and update rates.  The primary statistics will be Revenue Ton Miles for linehaul rates and Tons Enplaned for terminals charges.   Whether a flight is broken into pieces or operated as a whole, the total number of revenue ton miles will be the same.  The revenue ton miles for each segment are calculated by multiplying the weight of the traffic on board, regardless of its online origin and destination, times the hop length of the flight.  Whether each segment is operating separately or as part of a single flight number, the total system RTM’s will be the same.  That leaves in question how the traffic was handled at the intermediate point, and if the weight of the traffic enplaned was counted twice because of the break in flight number.  Even if true, the amount is negligible, and would actually reduce the unit cost per ton enplaned without changing the ratios of passengers to freight to mail.  If breaking a flight number means that traffic is “enplaned” twice, then the ground handling costs would be unaffected but the number of units divided into the cost would be increased, resulting in a lower base unit cost.

In summary, the proposed rule will provide accurate and consistent data for setting mail rates, and will form the basis of correct T-100 market data.  While it appears that T-100 market data could be inaccurate for at least several carriers, those data are not used to set mail rates.  In theory, the actual routing of flights does not affect the online O&D data reported on the T-100 reports.  As long as the T-100 market data are correct during the upcoming selection period, then the requirements of the Act will be met.  More important than trying to restate past data, the Department should issue specific instructions on correct data entry for future reports that will be important. (see Appendix D of the Comments of the Carriers)

Third Question, Excise Tax Reporting
If there is one thing all parties agree on, it is that Excise Tax reporting is not supported by current software and will require significant effort to attain compliance.  Era recognizes that “accounting procedures will need to change.”  Hageland says the tax reports “…are not meaningful or practical for this purpose [validation of T-100 traffic], and additionally constitute an undue burden on carriers.”  Hageland states that it, and other carriers, “do not maintain bookkeeping procedures of paid taxes in a manner that is itemized by origin and destination.”

Warbelow’s waxes hyperbolic by claiming “The industry in Alaska has a long history of misrepresenting data to acquire mail tender.”  This is obviously absurd when one recognizes that until the Act, traffic data were not used in any way to assign mail tender.  Warbelow then tries to reverse the selection criteria for mail tender by claiming that revenue should be the primary determiner of mail tender.  Warbelow’s then underscores the accuracy if its claim to be “…clueless as to how mail rates are actually set” by claiming that if mail is tendered on the basis of headcount, “The USPS would then effectively end up paying the entire cost of the rural transportation infrastructure, for both passengers and mail.”  Passenger and freight fares and rates, and total revenue have nothing to do with setting mail rates.  Rate setting is based on operating expenses allocated on the basis of weighted traffic.  Warbelow’s recognizes that it will take some effort to correlate excise tax records and traffic by online O&D but firmly states “The Department cannot simply overlook this provision of the RSIA to collect the excise tax data, nor can the USPS ignore its obligation to compare the headcount reported under the T-100 with the excise tax data, to ensure accurate reporting and market share.”

Warbelow’s is incorrect in its questioning of why carriers do not already have the market-by-market data.  Most carriers use the T-100 diskette program cited in the Act, which is a stand alone program that does not allow for entry of excise taxes.  Excise taxes are computed and reported in the financial accounting system.  Indeed, carriers are not required to calculate and document each individual document.  Because addition and multiplication are commutative, the total excise tax owed is the same whether the tax is applied separately to each ticket or waybill, or the tax is applied to the total of revenue and applicable ticket coupons.  This is particularly true for all-cargo carriers that pay only the 6.25% tax on all freight revenue without segment taxes.

Several carriers raise the issue of taxes collected and remitted by other carriers on interline tickets or waybills.  This may create the need for two subtotals for each market, one for taxes paid by the carrier itself and one for taxes paid by other carriers, but does not make the requirement impossible to meet.  The Act requires the carriers to report and the Postal Service to compare “the amount passenger [or cargo] excise tax paid by or on behalf of a carrier” (emphasis added).  The taxes collected and paid by Northern Air Cargo for transportation over the lines of Village Air Cargo could be computed within the requirements of the Act.  The calculation of the excise tax is the same regardless of who collects or remits the tax.  The normal situation on interline tickets or waybills is a sum of full rates or fares.  The fare or rate basis is clearly stated on the ticket coupon or waybill.  The tax paid “on behalf of” the downline carrier can be directly computed.  In the case a joint fare or rate, the carrier should know the value of the ticket or waybill itself, and report the tax paid on its behalf by the originating carrier.

At least two large bush carriers raise the issue of expected fare wars.  While Warbelow’s argument that fares approaching zero will increase mail rates is baseless, Frontier Flying Service argues that these fare wars amount to playing games with the intent of the Act.  There is nothing in the Act or rate setting process that guarantees profits for any air carrier.  The Act includes the goal of providing “…affordable, reliable and safe” service to residents of rural and isolated communities in Alaska (§3002(b)(12)(B) & (C)).  There will be fare wars, and both Frontier and Warebelow’s are experienced practitioners of the art.  History has shown that carriers that cut fares to gain market share usually lose, and that exit or entry of carriers has not reduced the overall level of service in total.  

The sole use of the excise tax data is to compare to the T-100 market reports which are the primary selection criterion.  Even if there is a question of the accuracy of any report, the excise tax data do not replace the T-100 reports.  If inaccuracies are suspected, a carrier must be allowed the opportunity to review their reports and correct any mistakes found.  The provisions for removing a carrier for tender apply only to cases when “…any carrier significantly misstates passenger or nonmail freight data required to be reported, in an attempt to qualify for tender of nonpriority bypass mail…”  Willful falsification must be proved before a carrier can be removed from tender.

The “Rosetta Stone” table suggested by the Carriers in Appendix F of its Comments will meet all of the various objections concerning data collection.  Such a requirement can only be applied prospectively, and in accordance with the Administrative Procedure Act.  It must be stressed that any additional programming or reporting requirements needed to comply with the terms of the Act in order to attempt to qualify for bypass tender must be included in the mail-only cost pool for setting rates.

The Postal Service Comments entirely support the law and the position of the Carriers.  The Postal Service is required to compare the 12-month traffic data to the excise tax data covering the same period before tendering mail under the Act.

Fourth Question, Qualifying Actions

The language of the Act is specific: “Beginning 6 months after the date of enactment of the Act, if the Secretary determines, based on the Secretary’s findings and recommendations of the Postal Service, that an air carrier being tendered nonpriority bus bypass mail is not taking actions to attempt to qualify as a bush passenger or non-mail freight…the Postal Service shall immediately cease tender of all nonpriority bypass mail to such carrier” (emphasis added).  Some carriers would place a traffic share requirement on this provision, sort of a “pre-qualification” qualification.  The Postal Service speaks vaguely of an upward trend in traffic.

The Act does not speak to results in the period leading up to the selection of carriers, it only speaks of actions to attempt to qualify.  Several of the large bush carriers have suggested the filing of a schedule with the Official Airline Guide, filing T-100 reports and showing an adherence to their schedule is adequate proof.  Era adds language to say that flights must be “…available for sale in electronic distribution systems.”  If this means making schedules and seats available for sale through commercial computerized reservations systems, then that requirement is totally unwarranted.  The vast majority of bush passengers and virtually all freight traffic is purely local and arranged for by the passenger themselves or by the purchaser of the ticket.  Requiring carriers to list their seats and flights in commercial computerized reservations systems will only increase carrier costs and passenger fares alike.  It must be noted that several of the carriers that would qualify for mail tender based on current market shares do not list their schedules in commercial computerized reservations systems.

The Carriers provided a more detailed list of actions to attempt to qualify.  They all exceed the basic requirements of filing a schedule and showing an adherence to it, as well as filing T-100 reports.  A carrier taking any of the actions listed in Comments of the Consolidated Carriers (pp 26 ff) clearly is exceeding the actions needed to attempt to qualify for tender.  The Act does not address actions required of carriers not seeking inclusion in the passenger or freight pools.  It appears that a carrier that wishes to be included in the 10% residual carrier pool does not have to take any action at all.

Fifth and Sixth Questions, Part 121 Issues
The comments of the adverse parties generally address both of these related issues.   In summary, the larger bush carriers want competition eliminated as quickly as possible, the Part 121 bush rates set at the highest possible level, and lower fares and rates discouraged.  Among carriers operating both Part 121 and Part 135 aircraft, all agree that the Part 121 passenger rates should be applied in markets where 19 seat Part 121 aircraft actually serve.  Frontier Flying Service goes so far as to claim that operations with less than 19 seats installed are uneconomic.

The Postal Service has clarified its position to recognize that the triggering event for the application of Part 121 rates is “Where at least one Part 121 carrier serves an airport with Part 121 aircraft.”  The Postal Service goes on to say that under that circumstance “it is permissible, under the law, to pay all carriers serving that market at the Part 121 rate.”  The Carriers disagrees that the Postal Service is permitted under law to automatically pay all carriers the Part121 rate.  This exact situation has been handled with ease and certainty through the Equalization process.  Carriers that choose to equalize for non-priority mail in the passenger traffic pool will receive equitable tender of bypass mail.

Carriers may intentionally not choose to equalize rates to the Part 121 because equalization affects other categories of traffic in addition to bypass mail.  A cargo carrier qualified for mail in the all-cargo pool has no reason to equalize because its tender is not affected by the rates paid to the passenger carriers.  A passenger carrier operating well timed daily service may decide that its superior value of service is sufficient to attract AMF dispatch without equalization.  During the initial selection period, a carrier may choose to limit its non-passenger or non-freight traffic to make as much capacity as possible available for those determining classes of traffic.

No party suggests the use of a fourth rate for aircraft not clearly falling into the three specific categories defined by the Act.  There is some disagreement on what types of aircraft and operations should be included in the Part 121 rate.  Era, which operates deHavilland DHC-6 Twin Otter aircraft in bush service, wants a rate that favors that aircraft.  Other large bush carriers want that particular aircraft excluded because of its different operating characteristics.  All the larger carriers want to include only the 19 seat Part 121 operations on which bush traffic is carried, i.e., hub to destination segments (Comments of Frontier Flying Service, page 6).  

As a side note, Era suggests that the goal of the Act is to encourage carriers to “haul passengers while meeting the higher standards of Part 121.”  The Carriers again point out that the quoted goal is not unqualified.  The encouragement applies to situations where the needs of the market will support the large aircraft service.  Part 121 bush mail rates should not be artificially inflated to support these operations. 

Historically, the Department has tried to include only those operations relevant to the mail rate being set.  In the mainline rate, the Department uses only the aircraft and facilities used and useful to the carriage of mail within Alaska.  Appendix B is an excerpt from Order 2000-11-9 in which the Department rejects the Postal Service argument that unit costs for aircraft not used or useful in the transportation of intra-Alaska mail should be included.

Just like the non-Alaskan operations of Alaska Airlines or Lynden Air Cargo, the hub to hub operations of bush carriers are not used or useful to the carriage of mail.  The restrictions on equalization to mainline rates by bush carriers in the Act effectively eliminate the ability of the bush carrier to transport hub to hub mail.  To the extent that the operators of Part 121 bush aircraft can accurately separate the operations and expenses of Part 121 aircraft hub to hub operations, exclusion of those data is appropriate for developing an accurate Part 121 rate.

There does not seem to be an analogous problem with Part 135 wheel or float data.  All facilities and aircraft operated by the certificated carriers are freely available and used in the transportation of mail.  There is no significant difference in unit costs for the various operations performed by the carriers, and it would be difficult or impossible for the carriers to separate their operations into various entities.  The minimum seating requirements of the Act can be met by excluding the direct operating expense for aircraft not meeting the minimum from the linehaul rates.  

It is probably impossible to accurately isolate the ground handling costs of the excluded aircraft, and there is nothing to suggest that those expenses are different than the unit costs for included aircraft.  In order to set the most accurate base rate, with the least volatility on update, it is suggested that the Department have the largest database possible.  The data of all carriers transporting passengers in scheduled service should be included.

Seventh Question, Rate Making Issues
Some of the comments addressing the Fifth and Sixth issues actually relate to the Seventh issue of rate making, and will be addressed here.  ATS correctly notes that mail transported as part of the all-cargo pool shall be paid at the Part 135 rate regardless of the service offered in passenger service.  Era reiterates its position that Part 121 hub to hub operations should be excluded.  The Carriers agree with these positions.

There is also substantial agreement between the Carriers and the Postal Service on major rate making issues.  In its comment on the Sixth issue, the Postal Service states, “…it is essential that all aircraft and carrier costs be included in the calculation of rates and that they are consistent with the aircraft or carrier receiving the rate payment.”  While the Postal Service backs away from this blanket declaration later in its Comments, the Carriers support the most inclusive rate base within the limits of the Act.

The Postal Service supports use of weighting by RTM’s and RT’s, mirroring the way the rates were established for the mainline carriers.  The current financial and statistical reports by bush carriers are adequate to move to this system.  As noted above, the complained of errors in the T-100 market reports do not affect the rate setting process.  As long as the segment data are accurate, there can be an accurate allocation of expenses.

The Postal Service proposes to exclude certain costs, some of which have historically been included in the base mail rates.  The Carriers opposes all of the exclusions requested by the Postal Service, as will be explained in detail below.

It is suggested that the new bush base mail rate have the broadest base of carriers possible, with the understanding that at some point in the future the rate would have to be redone to eliminate those carriers that have been disqualified from mail tender as a result of the Act, or have ceased to operate certificated service.  At this point it is difficult to predict which carriers will serve which markets, and how many carriers will continue to carry mail.  The Act requires the Department to set a new rate as quickly as possible and then review the rate structure regularly.  It appears that there are accurate data available from a broad spectrum of carriers.  

One of the most positive points of basing bush mail rates more along the lines of the mainline model is that most of the questions likely to be raised have been considered before in the mainline case.  Several of the points raised by the Postal Service have been carefully considered and rejected previously.

The Postal Service seems ambivalent on the operating statistics used to determine the linehaul rate.  They oppose continued use of the block hour rate, as does the Carriers.  On the other hand they mix ATM based rates and RTM based rates in together.  Assuming similar load factors, and RTM based rates will also reflect any efficiencies that come from larger aircraft (or any aircraft operated more efficiently in the future).  The RTM based rate rewards the Postal Service for carrier efficiency, while the ATM based rate penalizes the Postal Service for increased carrier efficiency.  If the overall load factor of a carrier goes up because of more efficient operations or more concentrated tender of mail, the linehaul cost per RTM goes down, spreading  expenses over a larger base and leading to lower rates for the Postal Service.  On the other hand, the linehaul cost per ATM actually goes up because of the heavier loads, thereby increasing the mail rates.

It appears that the Postal Service wants the Department to assume without any analysis that larger, Part 121 aircraft are more efficient for carrying mail.  If the larger aircraft are more efficient, as claimed, that will be reflected in an RTM based rate.  On the other hand, if the expected efficiencies do not pan out, the carriers could end up being paid a non-compensatory rate based on a theory of someone that does not even operate the aircraft.  Accuracy, rather than wishful thinking, should the rule in rate making.

The Postal Service renews its opposition to aircraft weighting based on actual operations.  In Order 2000-11-9 the Department handled this argument while rejecting the Postal Service position.  If a carrier manipulates its fleet usage to operate its most expensive aircraft, it would suffer a large increase in operating costs in relation to its revenue while having a negligible impact on the mail rates.  This same argument could have been raised about the bush carriers under the block hour adjustment methodology.  History has shown that this sort of manipulation does not occur to any significant degree (if at all), and that the theory of the class rate structure provides incentive for the most efficient operations.  The Department should weigh both by carrier and by aircraft.  There is a contradiction of the Postal Service in opposing the use of the most expensive aircraft per block hour.  These are the largest aircraft, and the Postal Service has repeatedly argued that these are the most efficient.

Contrary to the position of the Postal Service, the Act does not mandate an actual reduction of mail rates from current levels.  The quoted section first declares the intent of the bypass mail system is to “support substantial passenger and nonmail freight service”.  It is the bypass mail system itself that reduces the costs of the Postal Service.  Instead of the Postal Service handling all of the non-priority mail over the counter at major Airport Mail Facilities, and sorting and warehousing the mail for carrier pickup, it is the carrier that has to provide the handling and facilities.  The Postal Service labor and facilities requirement is diminished substantially.  Ironically, the paragraph quoted by the Postal Service would seem to predict a significant increase in mail rates because mail would artificially be assigned to the higher cost passenger and freight carriers to support their services for other traffic.

The request to reduce the weighting of mail to equal that of freight is an artifice to reduce mail rates and has no basis in fact or history.  Weightings are based on a combination of the priority of boarding and relative costs of transporting the traffic.  All mail goes ahead of any freight.  Indeed, freight boarded at an earlier point on a flight must be off-loaded to accommodate mail to be enplaned at a later point.  The Postal Service imposes significant facility, personnel and handling requirements for mail that do not exist for commercial freight.  It is fanciful to compare either the boarding priority or handling costs for mail with those of commercial freight.  No change in weighting is justified between mail and freight.  The significant increase in the PO-508 requirements since 1986 argue that the differential should be increased.

The last time the rate of return and taxes computations were made for bush mail rates, the conditions were significantly different than they are today.  Investment in mail related facilities and personnel have increased, while interest rates have gone down.  Rather than going through a convoluted return and taxes analysis, which invariably leads to subjective decisions anyway, the Carriers suggest adding the standard 5% markup over operating expenses.  This practice has been used in a variety of compensation cases with good success.

The Postal Service fatuously argues that certain passenger related expenses should be excluded form the ratemaking base because “…carrying passengers is not a requirement for mail eligibility…”  That may have been true in the past, but the Act itself says, “the Intra-Alaska Bypass Mail system have yielded some positive results, but some carriers have been manipulating the system by carrying few, if any, passengers and little nonmail freight…”  The Findings of the Act go on to require that mail be used to support passenger service.  For 70% or more of the mail tender, transporting passengers is an absolute requirement.  In fact, carriers receiving tender in the passenger pool not only have to carry passengers, but must have developed a substantial market share of the traffic.

If the Department does not include the full allowance of passenger related expenses, the Carriers ask that the weighting for passengers be reduced to that of mail.  If passenger expenses are not included, the incremental cost of handling passengers goes toward zero, which is significantly less than mail costs.

It is hard to determine what effect eliminating documented costs of freezer and refrigerator equipment will have on mail rates.  Most bush carriers have no substantial investment in such equipment.  The Carriers will accept this deletion as long as all facility, equipment and personnel costs associated exclusively with the handling of mail are charged entirely to the mail rate.  The Carriers will document mail exclusive costs in its mail rate proposal.

The Postal Service wants to exclude the costs of the new reporting requirements from the ratemaking pool.  But for the Act and its requirement to provide additional detailed data to the Postal Service, the new reporting program would not exist.  This is actually an example of a cost that should be charged against the mail rate entirely.

The Postal Service questions whether the costs of transporting mail between the airport and the designated Postal facilities in southeastern Alaska have “worked back into the rate through the update procedures.”  Bush carriers are required to transport mail between the Postal facility and the airport.  That is a necessary expense for the carrier and needs to be included in the terminal charge.  In Ketchikan, all carriers provide the transportation with their own personnel and vehicles.  In Juneau, bush mail carriers use the same contractor for ground transportation that the Postal Service uses for mainline mail, but the bush carriers pay 100% of the associated costs.  The Postal Service does not pay for any transportation between the Postal facility and the carriers’ mail facility.

Finally, the Postal Service argues that aircraft based rates would complicate and slow payment as the Postal Service analyzes actual aircraft used in service.  There is no need for this to be true.  Under current PO-508 provisions, mail is tendered based on the rate for the aircraft scheduled.  If a carrier wants to use an aircraft with a different rate, either higher or lower, it needs to obtain specific permission from the Postal Service and report the amount of mail involved in the rate change.  There is no need to change this system.

Eighth Question, Data Retention
All parties expressing an opinion support the use of computerized data bases in lieu of paper records where possible.  The Carriers also proposed this.

Effective Date of Selection Period
There are two ways to read the meaning of the Act in regard to selection of carriers.  The Postal Service and some of the larger bush carriers want carriers that do not meet market share requirements to be eliminated from bypass tender effective November 3, 2003.  The Carriers absolutely reject this interpretation as being simply self-serving.  Any logical reading of the Act supports having the selection period begin on November 3, 2003, and end on November 2, 2004.  The Postal Service would then modify its tender with regard to the results of traffic in that period.

All parties agree to and demand use of a full 12 months of data to determine market share.  All parties want these data to be as accurate as possible. All parties demand use of excise tax data to serve as a credibility check.  The Act requires the Postal Service and the Department to take certain actions.  At this point, none of these steps has taken place.  

Carriers are given a period of six-months to determine if they intend to compete for bypass mail tender under the terms of the Act.  Carriers are specifically given six-months to begin to show that they intend to attempt to compete for mail tender.  The compliance clock, let alone the results clock, does not even begin to tick until the passage of six months.  The Act intentionally gives all carriers the opportunity to determine how they will respond to the Act, and then take action to compete for market position.
The T-100 system, which is the basis of carrier selection, is still in its experimental period as far as Alaskan bush carriers are concerned.  The Bureau of Transportation Statistics has not made any finding about the condition or accuracy of the T-100 reports from Alaskan bush carriers.  If the larger bush carriers are correct, the reports are at best inaccurate, and probably willfully falsified.  Each carrier can only testify to its own records, but nobody seems to be expressing much faith in the current T-100 data.  When the Act was passed, the writers were fully aware of the status and deficiencies of the data.  The Act intentionally grants a 15-month period to assure the beginning of accurate T-100 reporting within the meaning of the Act.

As far as excise tax reports are concerned, neither of the government parties that are required by law to handle the reports have provided any guidelines or begun the required procedures to put the reports into effect.  All the carriers commenting have noted that allocating excise tax data for past periods would be difficult or impossible.  While the Act requires filing of excise tax reports, the governing agencies must comply with the requirements of the Administrative Procedure Act in determining reporting standards.  The Act intentionally grants a 15-month period for the agencies to put the necessary requirements in place.

The Postal Service has announced a wholesale rewrite of the PO-508 procedures manual to comply with the terms of the Act.  Among the procedures yet to be written are the methods used to determine which carriers are qualified for bypass tender under the terms of the Act.  The selection period cannot begin until the new procedures are in place and carriers have a fair and equal opportunity to comply.  The Act intentionally grants a 15-month period for the Postal Service to rewrite is procedures to comply with the terms of the Act.

The Act requires the Department to set new mail rates in accordance with the terms of the Act.  It is uncertain whether the required mail rates will be in place by November 3, 2003 although it is still possible.  The mail rates in effect at the beginning of the selection period will have a significant effect on carrier behavior.  It is unreasonable to expect carriers to determine their corporate strategy unless they know how much they are going to be paid.  The Act intentionally grants a 15-month period for the Department to develop rate making standards.

The interpretation of the Postal Service requires use of data pre-dating the passage of the Act, or less than a 12-month period.  Excise tax data would be unavailable or at least untested.  The Postal Service expected carriers to respond to the terms of the Act, even before it went through Congress, without knowing how the Postal Service would apply the terms, and without knowing how much they would be paid for the transportation of mail.  On the other hand, the interpretation of the Carriers that the selection period begins on November 3, 2003 and ends on November 2, 2004 is in agreement with every provision of the Act, and allows various government agencies the time to perform their prerequisite tasks.

The best evidence that the Carriers’ interpretation is correct lies in the fact that 3002(g)(2) exists at all.  If the 15-month delay had not been specifically written into the Act, the selection process would have begun on August 3, 2002.  Use of pre-period data was not authorized by the Act, and had in fact been rejected.  The carriers would have had to file T-100 reports, and the Department would have begun to collect the required 12-months of data, probably on September 1, 2002.  The data for August 2003 (the last month of the required 12-month period) are required to be submitted on or before October 10, 2003.  Those data would have to have been collated by the Department and the Postal Service would compare them to excise tax data that we will pretend existed.  The Postal Service would provide the selected carriers 28 days to file schedules.  At best, the new tender program could begin on or about December 1, 2003.

Section 3002(g)(2) does exist, however, and specifies a 15-month delay in the selection process described in subsection (c )(5).  If without Section 3002(g)(2) the first date of carrier selection would be about December 1, 2003, it is clear that Congress expects that the first selection of carriers will actually begin 15 months later with the section .  In that the mechanism of selection is clearly in the hands of the Department and Postal Service, the agencies must act to set up their criteria for selection within the requirements of law before the selection process can even begin.

Summary
The Carriers renews its suggestion that specification of a mail rate does not require 12-months of data subsequent to the passage of the Act.  The process suggested in the Comments of the Carriers should be followed.  Even if an exact rate is not determined before November 3, 2003, a general outline of the rate making provisions and level will have been determined.  The Department must order the Postal Service, as authorized by Section 232 of the Department’s Economic Regulations, to begin the 12-month selection period described in the Act no sooner than November 3, 2003.  In effect, the Postal Service admits that it cannot comply with the requirements of the Act if it is to begin excluding carriers on November 2, 2003.  The Postal Service’s position has no basis in logic or law.  The process and procedures described in the Comments of the Consolidated Carriers filed June 2, 2003 should be adopted forthwith.

The Consolidated Carriers reserve the right to respond to the Answers of any adverse party that substantially misinterprets or misrepresents the position of the Carriers taken in their Comments filed June 2, 2003.

Respectfully submitted,

The Consolidated Carriers

By Hank Myers

June 16, 2003
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Email from Larry E. Dalrymple, Manager Fairbanks Flight Standards District Office

Hank-   

As we discussed this morning, there is only one "Air Carrier Operating Certificate".  The type of authorizations that an operator is authorized to conduct under that certificate is spelled out in the Operations Specifications. 

For example, for an operator that is authorized to operated both large and small aircraft, under both FAR Parts 135 and 121, their Ops Spec paragraph #A003 "Aircraft Authorization", would normally have two separate paragraphs, a., and b.  Paragraph a. would spell out what make/model/series of aircraft the operator is authorized to operate under FAR Part 121.  Paragraph b., specifies the make/model/series of aircraft the operator is authorized to operate under FAR Part 135.  In other words, an operator has only one certificate and one set of Ops Specs, but the Ops Specs clearly define what type of operation an operator can conduct with what aircraft, under what conditions. 

Hope this helps. 

Larry 


	
	"Hank Myers" <hank@mtcworld.com> 

06/06/2003 09:41 AM 
	        
        To:        Larry E Dalrymple/AAL/FAA@FAA 
        cc:         
        Subject:        Air Carrier Certificates and Op Specs




Hi Larry: 
  
As a follow up to our phone conversation this morning, I would like to clarify the issues of Air Carrier Operating Certificates and Operations Specifications. 
  
1.    Is there a "121 Air Carrier Operating Certificate" that is different from a "135 Air Carrier Operating Certificate"? 
  
2.    If a carrier such as Frontier Flying Service operates Part 121 aircraft as well as Part 135 aircraft, are the Part 135 aircraft operated under the same Operations Specifications and FAR's as the Part 121 aircraft?  More specifically, does Frontier Flying Service operate its Piper PA-31 Navajo aircraft under its Part 121 Operations Specifications? 
  
Thank you for you clarification. 
  
Hank Myers 
800-442-6589
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UNITED STATES OF AMERICA
DEPARTMENT OF TRANSPORTATION
OFFICE OF THE SECRETARY

‘ WASHINGTON, D.C.

Issued by the Department of Transportation
on the 13* day of November, 2000

Served: November 16, 2000

INTRA-ALASKA MAINLINE Docket OST-95-429 — |2 (&

SERVICE MAIL RATES (Docket 38961)

ORDER ESTABLISHING FINAL MAINLINE SERVICE MAIL RATES

Summary
By this order the Department is setting new final intra-Alaska mainline mail rates
‘effective October 1, 2000, through September 30, 2001. The rate is based on traffic and

costs for the year ended March 31, 2000, except for fuel, where consistent with
Order 99-12-15, in response to dramatic fuel price increases, we decided to update the
fuel portion of the linehaul quarterly. The rates currently in effect were extended as

interim rates by Order 2000-9-27, effective October 1.

The order adopts the costing methodology tentatively established by Order 2000-8-14, but
makes several significant adjustments. First, because the quarter ended June 30, 2000,
fuel costs have now been reported, we will incorporate them in this order. ! Next, we
are incorporating Northern Air Cargo’s (NAC) revised financial numbers. We are also
excluding Air Cargo Express’s (ACE) linehaul costs from the cost pool because we have
now found them to be unreliable. Finally, we will include Lynden Air Cargo’s (LAC)

linehaul costs.

Background
By Order 2000-8-14 the Department tentatively proposed a methodological change to our

annual mainline mail update by weighting linehaul costs by the amount of mail
transported by each carrier’s aircraft type and terminal costs by the amount of mail each
carrier enplanes. In addition, for the first time we tentatively included ACE'’s costs,
terminal and linehaul, because it carries a significant amount of mainline mail. That
order tentatively excluded LAC from the cost pool because it found their terminal costs

l When the show-cause order issued, we used the quarter ended 3/31/00 fuel costs for illustrative purposes
because the June quarter had not yet been reported. Also, those fuel costs were not weighted by amount of
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(though not their linehaul costs) did not properly reflect their intra-Alaska operations.
That order also required Alaska Central Express (Express) to begin reporting T-100
information so the Department could examine the appropriateness of including them in
future mainline mail rates, in view of the large amount of mainline mail this carrier
operating bush-size aircraft transported. On September 22 the Postal Service answered
Order 2000-8-14. On September 29, the carriers filed a motion for permission to reply to
the Postal Service. In view of the importance of the matter and the promptness of their
response, we will accept their reply. A number of issues have been raised, and we will
address them below.

The Department Should Have Held Informal Meetings

Among the Parties to Reach Consensus

The Postal Service stated that the Department failed to meet with the parties to arrive at a
CONSEnsus:

“In the past, the Department has attempted to base policy decisions on a relative
consensus.... With respect to the current Order (2000-8-14), the Department has
provided notice and opportunity for comment, but has not allowed for an open
forum to discuss the methodological change in the update procedure prior to the
implementation of the Order.

The Postal Service asserts that when introducing a major change in the update

methodology that clearly prejudices either party, it is the responsibility of the
Department to bring the parties together to discuss such a change prior to issuing

temporary mail rates.” 2

Disposition This issue is now moot. The Postal Service by correspondence dated
October 3 indicated that it did not wish to meet with the carriers to try to reach a
consensus on this issue.

Weighting by Amount of Mail Carried is Inconsistent with the Statutory

Requirement That Facilities Useful For Carriage of Mail be Included 3

In their initial March 10 petition, the carriers had argued that statutory language for
including the cost of facilities “used and useful for” the transportation of mail favored the
weighting of costs by mail transported. The carriers remained largely silent on this issue

in their most recent joint reply on September 29.

The Postal Service contends that weighting linehaul costs by mail Revenue Ton Miles
(RTMs) of each aircraft type conflicts with the statutory requirement that rates reflect the

costs of the “facilities used in and useful for” 4 the transportation of mail. It contends
that by definition, facilities useful for are available for use even if not specifically put to
use at any particular time. Weighting of costs by mail RTMs is not permitted because it

2 Answer of Postal Service, September 22, 2000, page 2.
3 49 U.S.C Sec. 41901, ef seq.
4 Answer of Postal Service, September 22, 2000, page 2.
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captures the facilities used in but not necessarily the additional facilities useful for
transportation of mail.

Disposition We believe that if assets or facilities are not used for the transportation of
mail, there is a presumption against recognizing their costs. We do not recognize any of
the cost of operations outside Alaska when setting rates even though such capacity could
be readily flown to Alaska and become available if the need arose. Weighting of costs by

the frequency and amount of use, the primary issue in this update, is a recognized costing
principle and is, as the carriers contend, appropriate in the Alaska mail context. Under
the Postal Service’s construction, the Department could determine mail rates by ignoring

the cost of the aircraft and facilities actually moving the mail and instead recognize the
cost of aircraft and facilities that could be used to carry mail. 3

The correct construction of the phrase “used and useful” follows from the conjunction of
the two terms. The carriers emphasize the first word in the phrase while the Postal
Service emphasizes the last. Because of the conjunction, the word useful constrains the
word used. If an asset is used in the transportation of mail but is not useful, its costs
should be excluded from determining the rate. This protects the Postal Service. For
example, we exclude flight attendant costs from the rate calculation, even though they are
used on all of AS’ combi-aircraft flights because they are not useful for the movement of

mail. More generally, if carriers attempted to manipulate the rate by using assets clearly

not useful for moving the mail, we would exclude those costs. ¢ We thus believe that our
construction is consistent with the statute.

Weighting by Amount of Mail Carried Discourages Efficiency

The Postal Service repeated its earlier pleadings that weighting carrier costs by mail
carried, especially linehaul costs by aircraft-specific RTMs of mail, would encourage
carriers to manipulate the rate by using their most expensive aircraft to move the mail,
since mail rates would thereby be increased over time. The Postal Service contends that

adopting the new methodology would discourage carriers from replacing their older aircraft -

with more efficient aircraft, especially aircraft designed like the B-737-200 to carry
proportionally more mail, because the influx of such new, efficient, mail-friendly aircraft

would decrease the overall mail rate more than the current methodology. 7

5 See our discussion of the addition of Express in this order.

6 This is a less stringent regulatory standard than the one requiring that only costs incurred by “honest,
economical, and efficient” management be recognized. Under the “used and useful standard,” costs
mistakenly incurred by carriers in good faith would be included in cost calculations; under the “honest,

economical and efficient standards” they would be excluded.

7 The Postal Service's argument is as follows. B-737-200 combi aircraft currently carry the bulk of AS’s
mail because of their mail-friendly design. However, due to their age they are becoming increasingly
expensive to operate. When deciding whether or not to replace those aircraft with similar but less-
expensive-to-operate new aircraft, AS would have less incentive re-equip under the mail-weighting
methodology because more mail presumably would continue to be assigned to the new aircraft and their
lower costs would be more fully reflected in the rate. The new methodology would make the re-equipment

decision more problematic for management.
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