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U.S. Department of Transportation

P.L. 401 Docket Operations

400 7th Street SW

Washington, D.C. 20590

___________________________________________

Rebuttal Comments of Warbelow's Air Ventures, Inc.|

In response to the Department’s Notice and

  |

Request for Comments Regarding Implementation
  |

Of Rural Service Improvement Act


_|

Attention Read C. Van De Water

Assistant Secretary for Aviation and International Affairs

Dear Ms. Van De Water, 


Warbelow's Air Ventures, Inc. submits the following rebuttal in response to the eight numbered questions in the Department’s Notice for Comments on the Rural Service Improvement Act (RSIA):

Issue 2, Flight Numbering


However reported, the data should reflect passenger’s origin and destination, rather than routing.  Using the flight routing Fairbanks-Galena-Kaltag as an example, consider the passenger who boards in Fairbanks with the intent of arriving in Kaltag.  The fact that the aircraft he rides in changes flight numbers in Galena (or that he even changes to a different aircraft operated by the same company in Galena) should not obscure the fact that he is a passenger in the Fairbanks-Kaltag market.  To count him as one passenger in the Fairbanks-Galena market, and another passenger in the Galena-Kaltag market is deceptive, and obscures the Department’s ability to accurately implement the intent of the RSIA.  


Since the RSIA is driven by outbound passengers only, a requirement to use only one flight number for the entire flight, or at minimum, use one flight number until inbound (defined as no additional stops will be made at points not already served), seems to solve the problem.  


In any case, we propose that the Department simply specify the rules with regard to flight numbers, that will allow the Department to capture the actual city pair markets passengers intend to travel between, and require operators to adopt a conforming flight numbering system if they wish to receive mail tender.


Again, the problem might need to be broken in to two parts--existing reported data and future data.  It appears there are only a few places where this problem is an issue, and they should be handled in the existing data by exception.  Once BTS has published the relevant base period data, operators should have a period of time to evaluate their own data as well as their competitors.  If an operator raises an objection to the data as posted, then the Department can focus on that particular situation and resolve it. 

Issue 3, Excise Tax


The USPS must decide how “market share” will be defined.  The RSIA specifically address this issue with regard to market shares of cargo at (h)(7)(i)(1):

Except as provided under paragraph (7), on a city pair route in the State of Alaska, the Postal Service shall offer equitable tender of 20 percent of the nonpriority bypass mail on such route to those carriers transporting 25 percent or more of the total nonmail freight (in revenue or weight as determined by the Postal Service)…


Clearly then the authors intended that the USPS would have a choice in how market share would be defined with regard to freight, and the process of comparing self reported market share data to excise tax will be significantly affected by how the USPS chooses to define market share.  As discussed below in the context of passenger market share, this comparison is clearly less meaningful if the USPS chooses to use pounds rather than revenue to define market share.  We believe that it is in the long run interests of the USPS, and the stability of the system, to encourage operators to generate revenue to assist in paying for the rural transportation infrastructure, rather than in simply carrying pounds of freight that are subsidized to a greater extent by the USPS.  Therefore it makes sense to define market share as share of revenue, not share of pounds or headcount.  Revenue is a direct measure of value created for the customer by an operator in a market.  Headcount and pounds are not. For example, if I pay someone to ride on my aircraft (from which then can pay a nominal fare if that is required to count as a passenger), I have created no value for my customers, but have added to my headcount.


The definition of “market share” for passengers is not specifically stated in the RSIA, and therefore we must assume that the authors again intended that the USPS (or possibly DOT) would make that determination.  However, at  (h)(5)(A)(ii), the RSIA directs the USPS to make a comparison between market share determined by data collected under subsection (k) and the lesser of excise tax collected on either the inbound or outbound leg of the market.  It is clear that if market share was determined by headcount, it would never be equal to market share determined by revenue unless all carriers charged exactly the same fare, and therefore a comparison between headcount and excise tax would be inconclusive.  The only interpretation that makes sense here would to compare self reported revenue by market to excise tax as paid to the IRS.  In addition comparing excise tax paid to reported revenue by market solves the legitimate concern raised by Hageland in their rebuttal regarding different classes of fares. 


It is our understanding that Senator Stevens intended to clarify this issue when the ambiguity came to his attention as the legislation was being drafted in late May, 2002, by specifically stating that market share for passengers was to be defined as share of excise tax (thereby removing the USPS or DOT discretion in whether to use headcount or excise tax).  However, the clarifying language was not included, apparently because of the point in the legislative process, and the delays that would have resulted to clarify this issue. At this point, the USPS or DOT needs to make a policy decision on how market share will be determined.  Given that the RISA was very specific about the requirement to collect excise tax data at a city pair level, and use it to triangulate on other self reported data by the carrier, it seems clear that Congress’ intent was to have market share be a function of revenue, not headcount, since otherwise two incompatible techniques have been specified.  The very detailed direction in the law regarding collection and analysis of excise tax data, and the dearth of any discussion of headcount, supports this conclusion.


In summary, we suggest that DOT require revenue to be reported by market for both passengers and freight.  This data would then be used as the primary determinant of market share.  Because excise tax is a linear function of revenue, aggregate excise tax data as reported to the IRS can then be compared to aggregate revenue, and used as a control on the quality of the data.  While Warbelow’s would not object to this data being made public, there appears to be little to gain in terms of operators monitoring each other with this data (and a substantial loss in proprietary business intelligence), given the multi-month delay from the time of the flight until the data would be available.   On the other hand, we would strongly support data collected by the USPS on the proposed Internet based system being made available in real time to the operators in the interest of a self monitoring system, even though there is some potential loss in proprietary business intelligence here as well.  


Several carriers have raised the issue that the reporting requirements for excise tax may not match the time period reported in the T-100.  We agree.  However, when comparing aggregate data over long periods of time (12 months, which will typically be 24 excise tax payments) the difference will be small, and, more importantly, USPS can check to see that the differences do no diverge over time.  The purpose is to compare, and use excise tax as a check.  If excise tax is 5% less than revenue would indicate this period, and a similar amount over next period, this triangulates the accuracy of the data.  On the other hand, if the self-reported data is consistently higher period to period than can be supported by the excise tax paid, the USPS or DOT auditors might be called in to look at the source documents. 


Because excise tax is a linear function of revenue, the reporting of either freight and passenger revenue or excise tax by market meets the requirements to report excise tax by market under (k)(5).  One can be derived from the other.


Given the time constraints to implement before November 3, 2003, and the lack of reported excise tax as required by the RISA at this point in time, we suggest that implementation be undertaken in two steps.  Initial market shares could be established using currently available data, with an order issued now to require submission of the city pair revenue or excise tax data for future reporting periods.  


Carriers might be given the choice to either compile and submit this data themselves with the T-100 reports, or alternatively, coordinate with the USPS to collect this data on their Internet based data collection system now being developed.  For operators with limited systems or ability to develop new systems, this would provide a simple alterative method to report the data, without incremental reporting overhead. 

Additional Comments


Several carriers have raised issues regarding the treatment of excess baggage versus freight.  Village residents traveling to Fairbanks or Anchorage often shop in Fairbanks and travel back carrying boxes of groceries as excess baggage.   This traffic should legitimately be counted as freight.  The customer pays for the carriage, and it is a service that creates value.


As Hageland’s correctly point out in their rebuttal, the public policy purpose of the RSIA should not be lost in the discussion --  to provide reliable, scheduled air transportation to the public.   The carriage of excess baggage (for which the customer willingly pays a premium over lower priority classes of freight) is a valuable service and must be considered in the freight market shares. 


Cargo only carriers clearly have an interest in excluding excess baggage from the equation.  By making the decision to not carry passengers, they are unlikely to have access to this class of cargo business.  By excluding excess baggage from the denominator of the cargo market share calculation, the cargo market shares of the all cargo carriers is artificially inflated.  It is possible there will be markets in which passenger carriers are carrying the majority of the freight (both excess baggage as well as other classes of freight), and no cargo carrier will meet the 25% threshold.  In these markets then, the cargo pool will be rolled in to the passenger pool under the RISA.  We believe this is the intent of the RISA, where the passenger carriers are in fact providing the majority of the cargo service as well.


If the Department does decide to exclude excess baggage from cargo, a clear definition must be provided.  We would propose in that case that any boxes on which excise tax was paid would be classified as cargo, and if no excise tax were paid it would be classified as excess baggage.  


Finally, Frontier questions whether passengers who travel as tourists should be counted in the passenger market shares.  The appropriate test here is whether the flights being operated are in common carriage, not the reason for a passenger traveling.  If the flight is listed in the OAG, operates as scheduled and any customer can buy a seat at the posted rate, then they must be counted.  If the flight operates only at the request of one or a limited group of customers, and is not listed in the OAG or available to the general public, it is clearly a charter and should not be included, whether the passengers are tourists or locals. DOT should avoid the need to determine the intent of passengers traveling on a flight, and whether they might be classified as tourists or locals.  


We thank the Department for the opportunity to provide input on these critical issues.

Sincerely,

Warbelow's Air Ventures, Inc.

Arthur Warbelow, President

