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The Postal Service is pleased to provide these additional comments in response to the Department of Transportation’s April 21 Request for Comments. For ease of reference, as we did in our initial comments, we set out each of the Department’s eight enumerated topics before our comments.

First, paragraph (k)(4) [39 USC § 5402(k)(4)] requires that: 

“(4) Carriers qualified to be tendered non-priority bypass mail shall submit to the Secretary the number and type of aircraft in the carrier's fleet, the level of passenger insurance covering its fleet, and the name of the insurance company providing such coverage.”  

Consistent with this paragraph, we have prepared an attachment, as a sample of what we would tentatively require carriers to report monthly.  We request comments on the sample report, particularly comments on whether there are alternative reporting requirements that would meet the statutory requirements in less burdensome ways.

The Postal Service has no further comments regarding this issue.

Second, the law requires that the Postal Service tender mail to bush carriers based on the outbound passengers and freight the carriers transport in individual city pairs, relying on T-100 On-Flight O&D statistics.  The Department’s Bureau of Traffic Statistics (BTS) states that the T-100 will give different results depending on how carriers depict their flight schedules.  For example, for the same multi-stop route, if one carrier chose to assign two flight numbers and another only one, the results of the T-100 on-flight report would be inconsistent and carriers could manipulate the new system to receive more mail than appropriate. We ask the carriers for comments about how to address this problem.  As an interim solution, we will tentatively require that beginning 60 days after the issuance of this notice carriers wishing to participate in the tender of mail assign flight numbers such that single-plane operations between hubs be assigned only one flight number in the T-100.  That does not resolve what to do for the data from July 1, 2002, until the tentative solution above is implemented.  The law says that for the first tender of mail under the new system, the Postal Service will rely on an annual pool of data, and we anticipate the YE 6/30/03 will be that period.  It must thus be decided whether mail tender in the initial period will be determined on less than a full year of data, on the basis of potentially inconsistent annual data, thereby delaying the implementation of the new tender system, or by requiring the carriers to resubmit prior data in a consistent format as discussed above.  We request that the parties comment on this issue.  

There seems to be considerable confusion regarding the timeframes for the implementation of the law’s requirements concerning tender. The Rural Service Improvement Act, P.L. 107-206, was enacted on August 2, 2002.  

Section 3002(g) of the Act, 116 Stat. 924, provides: 

"(1) In general. Except as provided under paragraph (2), this title (including the amendments made by this title) shall take effect on the date of enactment of this Act. 

"(2) Selection of carriers. The amendment made by subsection (c)(5) shall take effect 15 months after the date of enactment of this Act."

“The amendments made by subsection (c)(5)” of the Act are the addition of sections (h) through (s) to 38 USC  5402. Fifteen months after August 2, 2002, is November 2, 2003, at which time all of the requirements of 39 USC 5402(h) through (s) will become fully effective. There is no “12 month initial test period” during this process. Tender and eligibility decisions are often based on 12 months of data, but the RSIA does not provide for a 12-month initial test period. The Postal Service has made considerable effort at significant cost to be prepared to meet the November 2 date (by revising the PO-508 and updating tender and payment systems) and continues to encourage the Department to take the necessary steps to validate the data and create new rates consistent with that effective date.

Some carriers have contended that passenger carriers’ freight traffic should not be included in freight tender calculations. That contention is inconsistent with 5402(i)(1) which states: “the Postal Service shall offer equitable tender of 20 percent of the nonpriority bypass mail on such route to those carriers transporting 25 percent or more of the total nonmail freight.” Any concern about predation of freight carriers by passenger carriers is mitigated by two facts; one, a carrier cannot be in two pools simultaneously as stipulated by 5402(m)(1), and two, if no freight carrier qualifies in a market, 5402(i)(4) provides for the next highest freight carrier to receive the tender allotment.

Finally, the Postal Service would like to note its concern with the quality of the T-100 data that currently has been made available. It is critically important that the data be established as reliable and accurate before the rates are established and tender decisions are made. (It is the carriers’ obligation to provide accurate data.) All parties seem to agree that the T-100 data is not yet acceptable.  The Postal Service would be glad to participate in discussions with the Department and the carriers to help facilitate the collection and auditing of the data. For example, it appears that there are a number of carriers who are still not reporting and that, for some of those who are, the data is not audited. Resolution of issues concerning T-100 data cannot, however, serve as a basis for delaying the implementation of the law’s requirements concerning carrier selection. It is critical that carriers’ data be closely monitored for accuracy so that errors, intentional or otherwise, can be identified and corrected.

Third, section (k)(5) [39 USC § 5402(k)(5)] of the law provides that:

“(5) Not later than 30 days after the last day of each calendar month, carriers qualified or attempting to be qualified to be tendered non-priority bypass mail shall report to the Secretary the excise taxes paid by city pair to the Department of the Treasury and the weight of and revenue earned by the carriage of non-mail freight.  Final compiled data shall be made available to carriers providing service in the hub.”

We have discussed this issue with BTS and the Postal Service.  Some carriers have informally stated that quantifying excise taxes by market would prove difficult, if not impossible.  It is not clear from the legislative history what the purpose is of carriers reporting excise taxes by route. We thus request comments on the best method to meet the requirements of the law.

In its initial comments, the Postal Service noted that the law was clear in requiring it to compare the excise tax information to primary market share data (via the T-100). 

Some carriers have claimed that excise tax reporting must be clarified before the selection process begins. Because the statute provides for excise taxes to be used only as a check of T-100, the Postal Service does not believe it affects the implementation process.  The Postal Service would like to have this process in place as soon as possible, but whether it is ready or not, the Postal Service intends to begin making tender decisions under the law starting on November 2, 2003.

Fourth, in paragraph (d) [P.L. 107-206, Title III, § 3002(d), 116 Stat. 923], the law provides that:

“(d) Actions of Air Carriers To Qualify--Beginning 6 months after the date of enactment of this Act, if the Secretary determines, based on the Secretary's findings and recommendations of the Postal Service, that an air carrier being tendered non-priority bush bypass mail is not taking actions to attempt to qualify as a bush passenger or non-mail freight carrier under section 5402 of title 39, United States Code (as amended by this title), the Postal Service shall immediately cease tender of all non-priority bypass mail to such carrier.”

Carriers making no effort to carry traffic other than mail are to be excluded from mail tender, but the law does not state how the Department is to determine whether the carrier is making an effort to become a passenger or freight carrier.  This provision also raises the question as to whether carriers must carry passengers or freight in all markets to receive mail.  Conversely, if a carrier carries only one passenger in one market, should it be eligible to carry mail in all markets it serves?  An option would be to require the mail-only carriers to demonstrate to the Department the steps that they have taken to begin carrying passengers or freight.  We request comments on this issue.
Many carriers made suggestions about the steps carriers need to take in order to be in compliance including filing operations specifications and proof of insurance to show authority to carry passengers and freight. The Postal Service recommends that in addition to these indicia, the attempt should be quantifiable and easily demonstrable in the T-100 data. Actual passenger and/or freight traffic transported as recorded in a carrier’s T-100 data should be part of the standard that the Department is to establish.

The Postal Service will also takes this opportunity to correct the second paragraph of our previous response to the fourth item.  The statement that a 135 passenger carrier must meet the 20% passenger service requirement should be attributed to 5402(h)(3)(A) not 5402(g)(1)(D)(i) and should reflect that the service requirement is measured over the preceding 12 months (as stated in 5402(h)(1)(B) and not 6 months as stated in our response.  (6 month measurements are set out for different purposes at 5402(g)(2)(C)(ii); (g)(2)(D)(i)(II) and (ii)(II); and (g)(5)(A)(ii).) 
Fifth, the law provides for preferential tender to carriers providing service under an FAA certificate issued under 14 CFR Part 121, large aircraft operations.  Carriers cannot operate under Part 121 unless the FAA approves such operations under the carrier’s own operation specifications.  The USPS has taken the position that if an airport is certificated for Part 121 aircraft and if a Part 121 carrier is serving the market, it would pay the (lower) Part 121 rate, even if the service were actually provided with small Part 135 aircraft.  We tentatively propose to require all carriers to report on a monthly basis, in Attachment A, any airports listed on their operation specifications certificated for Part 121 service.  In addition, to report all aircraft in their fleet that are Part 121 certified should they wish to qualify for such preference.  

Several carriers have expressed the concern regarding the statute’s presumed preference for 121 aircraft with at least 19 seats. The Postal Service would like to clarify our interpretation of these requirements. As stated in our initial comments, the presence of a 121-19 seat aircraft is the trigger for a 135 carrier to begin conversion to part 121. The Postal Service plans to tender volume in the 70% pool to any eligible carrier, regardless of certification (assuming rate equalizations where necessary), who meets the requirements of 5402(h)(1). Carriers who operate only aircraft with fewer than 19 seats for 121 operations, fewer than 5 seats for 135 operations, and fewer than 3 seats for 135 operations at water landing destinations will not be eligible for bypass mail tender from the 70% pool as stipulated by law under the specific requirements of 5402(h)(2). Further, the Postal Service intends to pay only one rate per market, regardless of whether the carrier is tendered from the passenger, freight or other pool.

We note that some carriers have argued that in order to be eligible for tender in various pools, all seats that an aircraft is rated for must be installed. The Postal Service does not so understand the law. While 39 5402(h)(2) says that the carriers must “operate aircraft type certificated to carry” 19, 5 or 3 passengers, it would be unreasonable to require a carrier to have that many seats installed when the number of passengers is less than that number. A carriers’ eligibility for non-priority bypass mail in a market will be based on the total number of passengers transported and will not depend on the number of seats installed on a given flight. 

Some carriers expressed concern about payment and tender timeframes. To the extent that those concerns arise from the Postal Service’s use of 28-day accounting periods, the Postal Service is switching to a system based on calendar months, rather than accounting periods beginning October 1, 2003.. Finally, various carriers have echoed the comment of Larry’s Flying Service that 68% of bush points cannot support Part 121 operations. That assertion overlooks the point that the issue of 121 aircraft compatibility relates only to the hubs (which all accommodate 121 operations) and the bush points where bypass mail is delivered. Further, the 4,000 foot runway length used as the threshold seems to be the minimum required for the largest of the 121 bush aircraft being operated in the state. More moderate sized 121 aircraft (like the Beech 1900) can use runway lengths of approximately 3,000 feet. Using this threshold, our research shows that approximately 50% of the bypass points can accommodate 121 operations. 

Sixth, in paragraph 18, [39 USC § 5402(a)(18)] the law defines as a “121 bush passenger carrier a bush passenger carrier providing passenger service on bush routes under part 121.”  Elsewhere, under Section 5(h)(2)(B), [39 USC § 5402(h)(2)(b)(i) the law provides that 19-seat Part 121 aircraft are to receive preferred tender compared to part 135 aircraft.  Finally, the law provides that the Department shall establish three bush mail rates:  for Part 121, Part 135, and amphibious aircraft. 

“6(B) [39 USC § 5402(h)(6)(B)] The Secretary shall establish a bush rate based on data collected under subsection (k) from 121 bush passenger carriers. Such rates shall be paid to all bush passenger carriers operating on city pair routes in the State of Alaska where a 121 bush passenger carrier is tendered non-priority bypass mail.”

Some aircraft types operating under Part 121 are not 19-seat aircraft, and might not receive the favored treatment explicitly contemplated under Section 5(h)(2)(b).  We ask for comment on whether the Department should only include the costs of 19-seat Part 121 aircraft in determining the Part-121 rate?  If so, what is to be done with the costs of Part 121 aircraft certificated for fewer than 19 seats?  Should they be assigned to the Part 121 cost pool, the Part 135 cost pool, disregarded, or should they be used to establish yet a fourth bush rate, i.e., a Part 121 rate for aircraft with fewer than 19 seats?

The Postal Service believes the statute to be clear in contemplating three rates, not four, and that inclusion of 121 bush passenger carrier data is for all aircraft operated by 121 passenger carriers (including 135 aircraft), not just 121 aircraft with 19 seats or more:

         5402(h)


* * *


(6) 

(A) The Secretary shall establish new bush rates for passenger carriers operating in the State of Alaska receiving tender of nonpriority bypass mail under this sub-section. 

(B) The Secretary shall establish a bush rate based on data collected under subsection (k) from 121 bush passenger carriers…

(C) The Secretary shall establish a bush rate based on data collected under subsection (k) from 135 bush passenger carriers…

(D) The Secretary shall establish a bush rate based on data collected under subsection (k) from bush passenger carriers operating aircraft on city pair routes where only water landings are available.

The Postal Service argued in our initial comments that these rates should be class-based following the Department’s longstanding use of class-based rates to encourage efficiency in carrier operations. It is important that the cost pools for each of these classes be as big as possible in order to make the rates meaningful and more fully representative of the carriers’ costs. While including the costs of 135 aircraft operated by 121 carriers may raise the rates, it will make for a more robust pool of data. With class-based rates, there is no need to consider airport capabilities because the rate will be applied based on carrier presence in a market. The Postal Service reiterates that we do not favor aircraft-based rates and that we have presented the alternative of market capabilities only as a way to make aircraft-based rates feasible for tender and payment. The currently reported T-100 is not a viable source of daily aircraft data since it is reported monthly, with at least a three month lag, and is not auditable for what aircraft actually flew on a given day.

Several carriers have argued for the exclusion of costs for bush carriers that fly longer haul routes that traditionally compete with mainline carriers. That argument is flawed for two reasons. First, breaking out these costs would be analytically problematic and would cause carriers and the Postal Service to question how accurate the rates were after each update. Second, and more importantly, there are no mainline or bush routes in Alaska, only mainline and bush carriers. (Routes are denominated as “mainline” or “bush” based on the carrier class(es) that are present simply for administrative convenience.) The costs of those carriers are incurred throughout the state and contribute to the class rate. Further, the Department has previously denied the requests for “Southeast” and “North Slope” rates to account for differences in costs geographically because it runs counter to the notion of all appropriate cost inclusion and class-rates. 

Seventh, a number of new ratemaking issues will arise under the base rate investigation we are to conduct.  There will be a narrow window between when the final data is submitted and when the Department issues an order.  Because this will be an investigation rather than a simple update, we encourage the parties to submit preliminary comments about any potential ratemaking issues before the show-cause order issues.  To assist the parties in their comments and to expedite matters, we will provide a quarterly profile of the bush industry when the data becomes available.

The primary issue the Postal Service had with carrier responses regarding base rate and update issues centers around the inclusion of costs related to passenger service. Some carriers have argued that costs for passenger service should be included in either the base rate or the rate update process. For example, carriers suggested that the entire cost associated with filing new excise tax reports should be included in the rate. The Postal Service believes that because aggregate excise tax data is reported to the IRS, the carriers must develop some disaggregated data through the normal course of business. Therefore, the Postal Service does not expect to bear the costs of this incremental reporting requirement. The Postal Service view is that while the statute was enacted to improve passenger service in Alaska, costs incurred to make a carrier compliant with the statute are not costs that are relevant to mail rates. 5402(k)(1) clearly states that in determining the rates, the Department “shall not take into account the cost of passenger insurance rates or premiums paid by the passenger carriers or other costs associated with passenger service.” The Department should take the time to investigate changes in operational and financial conditions to correctly capture changes in the business environment and not apply an arbitrary increase to previous or existing cost levels. 

Further, some carriers have argued that in order to meet the requirements of the statute, carriers must fly planes empty to address schedule adherence. While the law defines scheduled service in (a)(16)(C) as “flights depart whether full or not”, the Postal Service does not require that the carriers must fly empty planes. It understands the intent is to require carriers to fly when traffic is present (even if the aircraft is not full), but not to require a flight if the carrier has no revenue passengers, freight, or mail available.
The Postal Service has clearly argued in our previous response and elsewhere for base rates and updates to be based on ATMs weighted by RTMs. However, some carriers claimed that the Postal Service desires to use a rate update methodology that employs aircraft level weighting. The Postal Service, in its response to the RFC said the following:

The Postal Service agrees that the rate should reflect the volume carried (weighting by RTM’s and RT’s), mirroring the way the rates were established for the mainline carriers. However the Postal Service renews its long-standing objection to weighting by aircraft type as done on the mainline side. Given the wide variation within carriers’ fleets, aircraft weighting affords a significant and impermissible opportunity for rates to be manipulated. Weighting unit costs by revenue ton-miles by carrier reduces that possibility, while still accounting for the size of operations of the carriers.
Finally, some carriers have claimed that the reduction in costs to the Postal Service that the law requires should be realized through the changes in the bypass mail system and not necessarily through lower rates. However, the cost savings attributed to the implementation of the bypass mail system have long since been realized and the new rates will be based on data from before any changes in tender have taken place such that the rates will not reflect the new system for tender. 

Eighth, paragraph k(2) [39 USC § 5402(k)(2)] requires that 

“(k)(2) In order to ensure sufficient, reliable, and timely traffic data to meet the requirements of this subsection, the Secretary shall require--``(A) the monthly submission of the bush carrier's data on T-100 diskettes, or any other suitable form of data collection, as determined by the Secretary; and``(B) the carriers to retain all books, records, and other source and summary documentation to support their reports and to preserve and maintain such documentation in a manner that readily permits the audit and examination by representatives of the Postal Service or the Secretary.”

“(3) Documentation under paragraph (2) shall be retained for 7 years or until the Secretary indicates that the records may be destroyed. Copies of flight logs for aircraft sold or disposed of shall be retained.”  

In addition, under this provision, it would appear necessary that all flight logs would have to indicate the aircraft type, the pilot, the entire routing, the day of the flight.  In addition, in order to document the reported traffic, it would appear that carriers would have to retain copies of invoices of passenger tickets and freight bills.  We also request comment regarding other documents that carriers normally produce and can readily retain, as well as less burdensome means for carriers to document their schedule integrity and traffic reported.
The Postal Service has no further comments regarding this issue.

Other

The Postal Service would like to clarify a few other concerns that were raised by the carriers in their responses. First, this statute only addresses non-priority bypass mail. The Postal Service will not be tendering priority mail under the statutory scheme, but will continue tendering priority mail volumes based on service as described in the PO-508. The statute only addresses in-house non-priority mail in regard to Essential Air Service. In general, the Postal Service will use the pool concept of distribution where pools exist in a stable market. In situations without bypass mail or with a pro-competitive rationale, the Postal Service will likely use straight equitable tender for in-house non-priority. The tender and payment system being built will be able to handle both scenarios depending on the circumstances. 

The Postal Service would like to dispel one other myth that seems to pervade some carrier thinking. The Postal Service, as recognized by the DOT and stated clearly in its operating manual, has authority over tender decisions subject to existing regulations. As stated by the DOT in Order 2000-11-9, “the Department has long recognized that the Postal Service has both the primary authority and responsibility to determine the tender of mail under its statute and regulations.” In addition, the Postal Service also has the right to remove carriers from tender. It has, in various circumstances, removed a carrier from tender for unreliable performance, without DOT intervention, and will continue to exercise its authority in that regard.


