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Order 2003-7-17




UNITED STATES OF AMERICA

DEPARTMENT OF TRANSPORTATION

OFFICE OF THE SECRETARY

WASHINGTON, DC
Issued by the Department of Transportation

on the 14th day of July, 2003 










Served: July 14, 2003

	2002/2003 Hong Kong Fifth-Freedom All-Cargo 

Frequency Proceeding
	       Docket OST-2002-14049


ORDER TO SHOW CAUSE

Summary

By this order, we tentatively allocate to U.S. carriers the 40 Hong Kong fifth-freedom frequencies available for U.S. carrier services for 2002/2003.

We will afford interested parties 14 calendar days from the service date of this order to file objections to our tentative decision and 7 calendar days thereafter to file any answers to such objections.

Background
Fifth-freedom services for U.S. carriers involve situations where U.S. carriers are able to transport traffic that originates at one foreign point and is destined to a point in another foreign country.  The carriers’ ability to operate fifth-freedom services also benefits U.S. shippers because, in long-haul markets such as the U.S. Hong Kong market, the added revenue generated by the beyond services helps support the U.S.-Hong Kong service and can in fact enable the carrier to provide additional U.S.-Hong Kong services.  Such added revenue also helps support and expand our carriers’ U.S.-third country services via Hong Kong, thus benefiting U.S. shippers by providing service from the United States to additional destinations.

Prior to the 2002 Memorandum of Understanding (MOU) between the United States and Hong Kong,
 U.S. carrier fifth-freedom all-cargo services were limited to eight weekly round-trip frequencies.  Those eight frequencies are allocated as follows:  five weekly frequencies to Federal Express Corporation (FedEx) for Hong Kong-Subic Bay services and three weekly frequencies to Polar Air Cargo, Inc. (Polar) for Hong Kong-Seoul services.

The 2002 MOU significantly expanded the opportunities for U.S. all-cargo carriers to operate fifth-freedom services involving Hong Kong.  There are no limitations on the number of U.S. carriers that may be designated to serve the Hong Kong fifth-freedom market, and the MOU provides U.S. carriers 56 additional frequencies over a three-year phase-in period.  Under the MOU, 24 of these frequencies were immediately available, and 16 additional frequencies become available October 28, 2003.
  This proceeding was instituted to allocate these 40 frequencies.  The remaining 16 frequencies become available in 2004 and will be the subject of a future proceeding.  The available frequencies may be used to exercise fifth-freedom traffic rights between Hong Kong and up to 13 countries (3 named and up to 10 to be chosen by the United States) on a phased-in basis.
 

The MOU also limits the number of frequencies that may be operated to specific cities (city caps).  Specifically, Subic Bay and Diosdado Macapagal International Airport (Macapagal), the former Clark Air Force Base airport, each may have 12 weekly frequencies.  Seoul may have 7 weekly frequencies until October 2003, when it may have an additional 5 weekly frequencies for a total of 12 weekly frequencies.  However, because of previous allocations, no more than 9 frequencies may be allocated for Seoul in this proceeding.
  All other cities, with the exception of a point in France and a point in Germany, are capped at 7 weekly frequencies each.

By Notice, served October 29, 2002, we invited applications for the 40 newly acquired first and second year fifth-freedom frequencies.  Air Transport International, LLC. (ATI), Atlas Air, Inc. (Atlas), Evergreen International Airlines, Inc. (Evergreen), FedEx, Kalitta Air LLC (Kalitta), Northwest Airlines, Inc. (Northwest), Polar, and United Parcel Service Co. (UPS) filed applications for the fifth-freedom all-cargo frequencies.  

By Order 2002-12-11, the Department instituted the 2002/2003 Hong Kong Fifth-Freedom All-Cargo Frequency Proceeding, Docket OST-2002-14049, to select carriers to operate the 40 fifth-freedom all-cargo weekly frequencies, and consolidated pending applications into the proceeding.
  The instituting order set forth the provisions in the MOU regarding how the frequencies must be counted and included an evidence request for the use by the applicants in presenting their cases to the Department.  Petitions for reconsideration of the Department’s instituting order were filed concerning the Department’s statement for counting frequencies and the evidence request attached to the instituting order.  Order 2003-2-27 disposed of the various issues raised and established a new procedural schedule for the applicants to submit their 

evidentiary materials, permitting the carriers to adjust their proposals at the Direct Exhibit stage in light of the determinations made.

Market Profile

Hong Kong is a large, important, and growing air cargo market. The Airports Council International ranks Hong Kong as the largest air cargo market in the Asia Pacific region (and the second largest one in the world).
  Exhibits in this proceeding indicate that Hong Kong is the second largest market in Asia and South Pacific regions for express product services.
   Other exhibits show it to be a major market for general air freight.
  Global cargo forecasts, including those of Boeing and Airbus, project that the growth in the air cargo markets within Asia will outpace growth in other markets over the next two decades.
  

As noted above, prior to the recent MOU, only two U.S. all-cargo carriers were authorized to conduct fifth-freedom Hong Kong services (FedEx with 5 frequencies for Hong Kong-Subic Bay services and Polar with 3 for Hong Kong-Seoul services).  The record in this proceeding indicates that foreign carriers dominate all-cargo service in the intra-Asia markets, including e.g., the Korea-Hong Kong and Dubai-Hong Kong markets.
  Foreign carriers also dominate the Europe-Hong Kong market.
 

The U.S.-Hong Kong market is also substantial and important to the United States, evidenced by U.S. corporations having more regional headquarters located in Hong Kong than companies of any other country.
  According to the Official Airline Guide and exhibits in this proceeding, six U.S. carriers provide scheduled all-cargo service in the U.S.-Hong Kong market:  Evergreen, FedEx, Gemini, Polar, Northwest, and UPS, with a combined total of 17 weekly flights westbound and 38 weekly flights eastbound.
  Two foreign carriers provide scheduled all-cargo service in the U.S. Hong-Kong market:  Cathay Pacific and Singapore Airlines, with a combined total of 16 weekly flights westbound and 19 weekly flights eastbound.  The Department’s T-100 data released for the year 2000 indicate that over one half a billion pounds of cargo were transported between the U.S. and Hong Kong (24% westbound and 75% eastbound), with U.S. carriers transporting 48.7% in the westbound direction and 68.8% in the eastbound direction.  For the year 2001, approximately 401,000,000 pounds were transported (30% westbound and 70% eastbound), with U.S. carriers transporting 46.9% westbound and 53% eastbound.

Applications and Positions of the Parties

Collectively, the six applicants (Evergreen, FedEx, Kalitta, Northwest, Polar, and UPS) seek 64 weekly frequencies for fifth-freedom Hong Kong services, with only 40 weekly frequencies available.  The carriers’ full routings are described in Appendix B.  The chart below summarizes the applicants’ requests for fifth-freedom points for service to/from Hong Kong.
  

First Year Requests



Second Year Requests
(24 Hong Kong fifth-freedom available)

(16 Hong Kong fifth-freedom available)

Evergreen:
2 Seoul



2 Cologne (via Singapore)

Fed Ex:

7 Subic 



6 Paris (via Moscow & Mumbai)




4 Seoul



1 Seoul

Kalitta:

4 Seoul 



1 Seoul

3 Dubai



1 Dubai (via Kuala Lumpur)

NW:

4 Manila


none

Polar:

2 Seoul



2 Seoul



2 Manila


1 Manila







2 Mumbai (via Penang)







2 Delhi (via Penang)

UPS:

6 Macapagal


6 Macapagal (via Singapore)








6 Cologne (via Mumbai & Dubai)

Total:

34 frequencies requested
            30 frequencies requested
= Gr. Total 64 sought

The combined applicants also seek services to certain cities where requests for such services exceed the number of available frequencies for that city.

The over-subscribed city requests are noted below:

City Oversubscriptions in Applications for Fifth-Freedom Frequencies

Seoul  



Singapore
Cologne
Mumbai
Dubai



(9 available)


(7 available)
(6 available)
(7 available)
(7 available)

Evergreen 2 (Yr 1)

Evergreen 2
Evergreen 2
FedEx    1
Kalitta      4
Kalitta      5(4 Yr 1; 1 Yr 2)
UPS          6
UPS
     6
Polar      2
UPS          6
FedEx      5(4 Yr 1; 1 Yr 2)
Total:        8
Total:        8
UPS       6
Total:      10

Polar        4(2 Yr 1; 2 Yr 2)




Total:     9

 Total:     16

In general, each applicant maintains that its application represents the best possible use of the available frequencies
 and that its application should be granted in full (although all applicants indicate that a partial grant might be acceptable).
  Each applicant also maintains that where an award of frequencies for services to a certain city would preclude or block another carrier’s services, then those services of the particular applicant making the argument should outweigh an award to another carrier.
  Some carriers not already in the fifth-freedom market also argue that the primary emphasis of this proceeding should be on introducing new competition.

All applicants propose services with wide-body aircraft:  FedEx using MD-11 and

A-310; UPS using MD-11, B747-200 (but also narrow-body B-757-200); Polar using B747-200/400F; and Northwest, Evergreen and Kalitta using B-747-200F aircraft.
  The applicants concentrate on two types of all-cargo services:  Federal Express and UPS on integrated express air cargo services, and Evergreen, Kalitta, Northwest, and Polar on general air freight cargo services.
  

The integrated express carriers maintain that the time-definite, express shipments they offer for higher value products require a six-day-a-week daily service; that general air freight is abundant on both passenger and freighter aircraft; and that there is limited value-added from U.S. fifth-freedom service on general air freight flights.
  The general air freight carriers maintain that shipments of general air freight carriers constitute a greater proportion of the volume of traffic in the Hong Kong market and, therefore, even though the general air freight carriers do not necessarily require daily shipments, they should receive as much consideration as is given the express cargo carriers.  Moreover, the express carriers’ requests are excessive.
  Each applicant maintains that its proposal represents the best service for shippers
 and notes deficiencies in some or all of the other applicants’ forecasts.
  The non-express carriers also maintain that they need frequencies in order to compete effectively with the larger integrated express carriers, which they argue possess extensive authority to serve in the market.
  All applicants maintain that they need sufficient frequencies to strengthen their competitive position with foreign carriers that dominate services in the market.

Tentative Decision


Introduction

This case derives from the substantial benefits contained in the 2002 MOU.  Of specific interest for purposes of this proceeding is the large increase in weekly frequencies available for U.S. carriers to conduct fifth-freedom all-cargo services between Hong Kong and third countries.  

The significant expansion from 8 weekly fifth-freedom frequencies to, in the context of this proceeding, 40 additional such frequencies, enables us to accomplish many goals.  Given the considerable number of new opportunities, we are not constrained to addressing only a selected portion of potential public benefits.  Rather, we believe that this substantial number of new frequencies presents us with the opportunity to serve the public interest in a variety of ways by giving carriers the chance to provide an entire range of valuable services to the shipping public.  

Among the longstanding U.S. policy goals we would look to accomplish here are expanding the service choices for the U.S. shipper, both as to express and general cargo service; strengthening competition among U.S. carrier and among U.S. and foreign carriers in the Pacific rim region to the benefit of U.S. shippers; providing enhanced U.S. carrier route systems and hub connection possibilities to improve operational efficiencies and service; and promoting new entry into the fifth-freedom market.

Against this background, we have carefully evaluated the proposals before us, taking into account all of the new rights and provisions of the MOU, with the intent of achieving a tentative result by which all of the applicant carriers will receive valuable authority that they can use and by which, through that usage, the public as a whole will benefit.  Below, we discuss the proposed allocation that resulted from that evaluation.


Proposed Allocation

We have tentatively decided that the public interest is best served by allocating the available 40 frequencies among the six applicants as follows: 
 
 

For Immediate Availability



For Availability after October 28, 2003
(24 available under MOU)



(16 available under MOU)

Federal Express
6 for Subic Bay

6 for Paris (via Moscow & Mumbai) 








1 for Subic Bay

UPS


6 for Macapagal, Philippines
6 for Cologne (via Mumbai and








and Dubai)



Evergreen

1 Seoul


1 Seoul

Kalitta


1 Seoul


1 Seoul

                                    2 Dubai                           
(via Kuala Lumpur)
 

Northwest

4 Manila


none

Polar


2 Seoul


1 Manila




2 Manila

Discussion


A.  Express Services of FedEx and UPS

We tentatively believe that one of the most important uses of the new opportunities achieved by the MOU is the ability for U.S. carriers to link services to their regional hubs, thus enabling U.S. carriers to provide effective global operations and strengthening their networks and consequently providing greater shipping and competitive options for U.S. shippers worldwide.  In these circumstances, we have tentatively decided to allocate frequencies to FedEx and UPS that will permit them to link their Asian and European hubs with Hong Kong.  We tentatively conclude that allocating FedEx and UPS frequencies to provide effective daily service to both their hubs in Europe and in Asia is critical to our goal of improving service and competitive choices for U.S. shippers and strengthening the market structure for U.S. carrier services in fifth-freedom markets.

However, we do not believe that the proposals for almost exclusively express service of these two carriers warrant allocations that, if granted in full, would garner 90% of the available frequencies and thereby preclude awards to general air freight shippers that could also offer the benefits of improved services.  As noted above, Hong Kong is a major market for both express and general air freight services, and we tentatively believe that a distribution that awards frequencies for both types of operations will best achieve our goals in this proceeding.

With this in mind, we have tentatively decided to allocate FedEx seven weekly frequencies for its proposed services from Subic Bay (six frequencies in the first year; one frequency in the second year).  With the frequencies already held by FedEx and not a part of this proceeding, such an allocation will provide FedEx the maximum ability at Subic Bay to improve service options for U.S. shippers and to compete in the Asia region.  We also tentatively allocate UPS six weekly frequencies for its proposed first-year services at Macapagal in the Philippines.  Such an allocation will enable UPS to enter the fifth-freedom market, provide new competitive and expanded service opportunities for U.S. shippers, and provide a competitive impetus vis-a-vis all incumbent carriers in the region.
  

We also propose to allocate for second-year services six weekly frequencies to FedEx for its proposed Paris services and six weekly frequencies to UPS for its proposed Cologne services.
  We tentatively believe that these allocations, along with those noted above, will enable the carriers to link effectively their respective European hubs with Hong Kong and thus provide efficient, express services for their customers, including ultimately U.S. small package/express shippers, and also will introduce effective U.S. carrier daily competition in the Europe-Hong Kong market.  The record in this proceeding indicates that the Europe-Asia market is growing at a rate well above the world average,
 that the services in the Europe-Hong Kong market are all operated by foreign carriers
 and that those foreign carrier services average six frequencies per week.
  Therefore, we tentatively believe that it would be in the public interest to permit daily U.S. shipper services in the Europe-Hong Kong market, thereby enabling our carriers to take advantage of this important growing market, to promote greater competition, to improve the U.S. carriers’ overall route systems, and, most important, to provide more service options to shippers. 

We tentatively do not believe that any other proposals for Europe-Hong Kong services would outweigh the service and competitive benefits that would accrue to U.S. shippers from daily services of these two express carriers in their respective European markets (e.g., first U.S. all-cargo fifth-freedom services between Europe and Hong Kong and daily competition vis-a-vis foreign carrier services and each other).
  For example, we tentatively believe that the daily service proposed by UPS outweighs the more limited benefits that would derive from the two weekly flights in Evergreen’s proposal.  We also do not see the benefit in splitting an award for Cologne between UPS and Evergreen, as Evergreen has suggested.  To do so would negate the benefits that would come with express services, which depend on daily frequencies.  Moreover, we note that both UPS and FedEx also propose to offer some general freight capacity in these markets.  Regarding arguments of undue emphasis on express services, we believe that all segments of the cargo market will benefit from substantial competitive choices that competitive daily service will provide.  Further, as discussed below, we tentatively believe that the totality of our proposed selections in this proceeding will promote the overall enhancement of competition in the marketplace.


B.  General Air Freight Services

In our previous awards of authority for Hong Kong-third country services, we have recognized the value of providing for both express carrier and general air freight carrier services in the Hong Kong-third country market.
  We tentatively believe that the record before us here, which shows a significant demand for general air freight services, supports our continuing with an approach that ensures that both segments of the air cargo market are addressed, especially in light of the number of frequencies available for allocation. 

We have four applicants proposing primarily general air freight services:  Evergreen, Kalitta, Northwest, and Polar. We tentatively find that each of these applicants has proposed valuable fifth-freedom services and that each applicant should receive an allocation in this proceeding.  While, as with our tentative decisions above for FedEx and UPS, the MOU’s terms curtail our ability to grant these carriers’ requests in full, we nevertheless tentatively conclude that our awards should enable each of these carriers to provide enhanced service in the public interest and meet the objectives of this proceeding.  

We take particular note of the importance of service to Korea manifested by three of the general air freight applicants, Evergreen, Kalitta, and Polar.  Korea, as we have previously recognized, is an important third-country market in relation to Hong Kong service, and we have noted the desirability of having U.S. cargo services there.
  The record shows that Seoul continues to be an extremely important Hong Kong fifth-freedom market.  Given the clear interest in Seoul demonstrated by the applicants and the number of frequencies at our disposal, we tentatively find that this case, notwithstanding the Seoul city cap, presents a significant opportunity to enhance both U.S. carrier service and competition in the Seoul-Hong Kong market.  In these circumstances, we have tentatively decided to allocate Seoul frequencies among the three general air freight carriers seeking authority for that market.  Therefore, we tentatively propose allocating Polar 2 frequencies for first-year Seoul-Hong Kong service, and Evergreen and 

Kalitta, 2 weekly frequencies each for Seoul-Hong Kong service, with each of these allocations 

being for 1 frequency for each year at issue.
 We have, however, tentatively decided not to allocate the additional 2 frequencies Polar seeks for second-year services at Seoul since an additional allocation to Polar would not be consistent with our approach of spreading our allocations among the various applicants in ways that best help us achieve our goals in this proceeding.

Two of the general air freight applicants, Northwest and Polar, are seeking fifth-freedom rights between Hong Kong and Manila, and we tentatively believe it is important to use the fifth-freedom frequencies in this market where previously U.S. carrier cargo services have been restricted to services only on a blind-sector basis.  Giving Northwest these traffic rights could be expected to enhance the economics of these services and, by extension, of the overall operation of its Pacific rim cargo route system.  This would strengthen the transpacific competitive market structure and create an environment that should lead to better service for U.S. shippers.  On this basis, we tentatively allocate Northwest the four frequencies it seeks for Manila-Hong Kong service.
  

We have also tentatively decided to allocate Polar three Manila frequencies (two for first-year service and one for second-year service).  We believe that an allocation of these frequencies will enable Polar to provide new service and competition in the Manila market vis-a-vis Northwest and foreign incumbent carriers in the market.  We have tentatively decided not to allocate Polar frequencies for its proposed services to Mumbai and Delhi via Penang.  While we believe that Polar’s proposed services would benefit shippers, we tentatively do not believe that those proposed services outweigh the advantages of providing new carrier services in the Hong Kong-Seoul and Hong Kong-Manila markets.

Against this background, we tentatively find that all of the carriers proposing to carry general air freight would be offering valuable fifth-freedom services; that an award of fifth-freedom frequencies to each of these applicants will strengthen the carriers’ services in the Asian market; that such strengthened Asian route systems will ultimately redound to the benefit of transpacific operations and thus to U.S. shippers; and that each of these carriers accordingly should receive an allocation.


C.  Conclusion 

We tentatively believe that our approach in this proceeding effectively addresses the needs of the express shipper and the general air freight shipper, provides for valuable new entry into the Hong Kong fifth-freedom market within the MOU limits, promotes improved regional competition, and provides the optimal market and service structure for the U.S. shipping public.
 

Economic Authority

To the extent necessary, we also propose to grant underlying economic authority to those carriers needing such authority in order to provide the services tentatively allocated above.

Consistent with our standard practice, we propose to require that the services with these frequencies be instituted within 90 days from the date of issuance of a final order in this proceeding.
  We also propose, consistent with our standard practice, that the frequencies allocated in this proceeding will be subject to our standard 90-day dormancy condition, wherein any frequency not operated for a period of 90 days (once inaugurated) would be deemed dormant, except where service in the market is seasonal.  Where seasonal services are at issue, however, a carrier must notify the Department that its operations are of a seasonal nature; otherwise, the dormancy condition would apply.  Under the dormancy condition, if any of the frequencies allocated are not used for a period of 90 days (once inaugurated), the frequency allocation with respect to each frequency would expire automatically and the frequency would revert to the Department for reallocation.

ACCORDINGLY,

1.We tentatively make the following allocations for U.S. carrier all-cargo services in Hong Kong-fifth freedom markets:


For Immediate Availability


For Availability after October 28, 2003

(24 available under MOU)


(16 available under MOU)

Federal Express
6 Subic Bay


6 Paris (via Moscow and Mumbai) 








1 Subic Bay

UPS


6 Macapagal, Philippines
6 Cologne (via Mumbai and Dubai)



Evergreen

1 Seoul


1 Seoul

Kalitta


1 Seoul


1 Seoul




2 Dubai


(via Kuala Lumpur)

Northwest

4 Manila


none

Polar


2 Seoul, 2 Manila

1 Manila

2. To the extent not tentatively granted, we tentatively deny the requests for frequency allocations and fifth-freedom points;

3. We grant the request of Atlas Air, Inc. to withdraw its request for frequencies;

4. We direct any interested parties having objections to our tentative decisions set forth in this order and in ordering paragraphs 1 and 2 above, to file their objections with the Department’s Docket Section, Docket OST-2002-14049, U.S. Department of Transportation, 400 Seventh Street SW, Washington DC 20590, no later than 14 calendar days from the date of service of this order; answers thereto shall be filed no later than 7 calendar days thereafter;

5. If timely and properly supported objections are filed, we will afford full consideration to the matters or issues raised by the objections before we take further action;
 and

6. We will serve this order on the parties to the captioned docket of this order, the Hong Kong 

Economic and Trade Office in Washington DC, the U.S. Department of State (Office of Aviation Negotiations); and the Federal Aviation Administration.

By:







SUSAN MCDERMOTT







Deputy Assistant Secretary for







  Aviation and International Affairs

(SEAL)

An electronic version of this document is available on the World Wide Web at:

http://dms.dot.gov//reports/report_aviation.asp











Appendix A

Positions of the Parties

In support of its proposal, Evergreen proposes to use the fifth-freedom frequencies to enhance the use of its new Hong Kong hub operation and to strengthen its competitive position in the global market.
  It states that it is a new entrant for fifth-freedom services and maintains that its services will enhance competition by providing additional U.S.-flag service in the New York-Seoul and New York-Hong Kong markets, competitive U.S.-flag all-cargo service in the New York-Cologne market and the only U.S.-flag all-cargo service in the New York-Singapore market.  It further maintains that it will introduce the first scheduled all-cargo service (and the only U.S.-flag all-cargo service) in the Cologne-Hong Kong and Cologne-Singapore markets and will add competitive U.S.-flag all-cargo service in the Hong Kong-Seoul market and will provide the only U.S.-flag all-cargo nonstop service in the Hong Kong-Singapore market.  Evergreen states that Hong Kong is already central to its Asia service and its hub there will be the focal point of the new services to be provided.  Evergreen also states it will use the frequencies for heavy freight services, which it believes are under-represented vis-a-vis express services.

Regarding Evergreen’s proposal, other applicants argue that Evergreen has no scheduled all-cargo experience in the trans-Atlantic market or to Cologne, with some carriers maintaining that Evergreen operates no international scheduled services at all.
  Evergreen’s proposed Cologne capacity is described as minimal; the Cologne service is criticized since Cologne is not included among Evergreen’s primary, relevant city and country pairs; and Evergreen’s forecast U.S.-Singapore traffic is said to preempt over 30% of its capacity between Europe and Hong Kong.
  By operating only two weekly flights, opponents argue that Evergreen cannot provide meaningful competitive service.
  By presenting forecasts that are both “constrained” and “unconstrained,” carriers argue that Evergreen cannot handle the traffic it has forecast in its two proposals; they further argue that its forecast is unrealistic
 and unsound insofar as it forecasts U.S. East Coast traffic.
  Evergreen’s available infrastructure, its financial stability, and its history of commitment to scheduled service in Asia are all questioned by the other applicants, who note that, in the past, Evergreen sold its China route to Federal Express, and who question whether Evergreen would commence and maintain the services it has proposed.
  The other applicants also argue that Evergreen can serve the proposed segments with its existing authority;
 that Evergreen’s proposed two weekly flights offers “splintered” and limited service,
 and that Evergreen would provide only general air freight services.

In response, Evergreen states that it is an established carrier with a proven track record in operating all-cargo services (and in fact operated scheduled services to Hong Kong in 2002); that it maintains its own worldwide network of sales agents and offices, including in European and Asian markets; and that it has had a positive stockholder equity for nine of the last ten years, with a net equity of $126.9 million as of September 30, 2002.  Concerning its forecasts, Evergreen states that it reduced its traffic forecast to reflect the level of capacity it will offer and to optimize its total onboard loads to produce the greatest economic return.  Of its Cologne proposal, Evergreen argues that it will devote more than half its gross weekly capacity on the route to general air freight moving between Hong Kong and Europe and maintains it would carry more overall freight between Hong Kong and Europe with two frequencies than would UPS with six frequencies.  Regarding comments on the transfer of Evergreen’s China authority to FedEx, Evergreen states that it reluctantly decided to transfer the China rights and did so only after two years of extensive effort and startup difficulties in the China market and after the state-owned Chinese carriers employed anticompetitive practices denying Evergreen access to the market—conduct for which the Department directed imposition of sanctions in its ruling on a complaint filed by Evergreen.  Regarding the characterization of its service pattern as being “splintered,” Evergreen argues is that it will emphasize Hong Kong fifth-freedom traffic, not seventh-freedom traffic that could be moved over a hub elsewhere.

FedEx proposes to use the additional fifth-freedom frequencies to enhance service to shippers by expanding its network capacity and providing later drop-off times, enabling its express customers to tender cargo items later during the work day for next-day delivery within Asia.  It maintains that the intra-Asia market will be a key competitive battleground in the next decade, and FedEx needs the flexibility and capacity afforded by the requested frequencies to continue a strong presence.  Additional frequencies, it states, will enable the carrier to promote U.S. trade and effectively compete with local Asian air express/cargo carriers that have unlimited access to the same markets where it and other U.S. carriers are restricted.  FedEx maintains that it is the only applicant in the proceeding that will stimulate third- and fourth-freedom express shipments between Hong Kong and the United States.  It states that an award of frequencies sought will strengthen its participation in the Hong Kong express market, enabling increased flexibility in serving the fast-growing South China market and improving U.S. shippers’ access to the market and stimulating the overall express market in Asia, thus directly benefiting U.S. multinational companies through their foreign affiliates and associated companies.  FedEx also maintains that the requested authority will allow it to increase capacity through the most efficient use of its network, and, in particular, the Subic Bay and Paris requests will enable FedEx to link regional and worldwide networks, enabling it to make efficient use of imbalanced markets.  In addition, FedEx states it will use the Paris frequencies to streamline and enhance links between its Asian and European hubs.

Carriers opposing the FedEx proposal argue that an award to FedEx would reinforce FedEx’s dominant position in the market and that adding frequencies will only duplicate existing FedEx services and prevent other carriers from entering the market and providing alternative shipping options.
  They argue that FedEx could serve Paris and Mumbai without additional frequencies through a provision in the Agreed Record that permits a designated carrier to carry fifth-freedom traffic between an authorized fifth-freedom point and other points provided there is a change in flight number at the authorized fifth-freedom point.
  In addition, critics argue that one-way use of Hong Kong frequencies is inefficient and wasteful,
 and they further argue that FedEx proposes to carry local traffic between Hong Kong and Japan, which is in violation of the U.S.-Hong Kong MOU.
  FedEx is also criticized for proposing to carry no new traffic of direct benefit for U.S. exporters, for ignoring general freight,
 and for using internal data on which to base its traffic forecast, thus preventing other applicants from examining data for validity.

In response, FedEx notes that its existing authority to Europe is constrained by operating restrictions, both for Hong Kong and China; thus, it has tailored its Subic Bay and Paris requests to provide more outbound than inbound capacity on the Subic Bay-Hong Kong leg, while also maximizing capacity outbound to Europe, and at the same time, providing an improved one-way service for a large portion of the South China market.  FedEx states that cargo is generally shipped in one direction, and that trade imbalances are common since trade volume in one direction often does not match volume in the other direction.  Moreover, FedEx notes that capacity restrictions in some markets force it to send some Hong Kong-Europe traffic via the United States, requiring it to divert traffic from U.S.-Europe markets.  With the new frequencies, FedEx states that it will move more Hong Kong-Europe traffic directly to Europe.  It states that its request for Seoul authority is based on the advantage of a direct service that bypasses the hub, improves transit time, and uses otherwise idle capacity on blind-sector routings.  Regarding its usage of internal documents, FedEx states that it has fully described the basis for its forecasts and the fact that they are derived from internal business plan documents results from the fact that it provides some form of express service in each market at issue.

In support of its application, Kalitta states that it requires fifth-freedom frequencies to initiate new competitive U.S.-flag scheduled services between the United States and Korea and the United States and Malaysia.
  Receiving the requested frequencies, it maintains, will solidify its competitive presence in the Hong Kong market.  Kalitta states that its flights from the United States via Hong Kong will connect in Dubai with other aircraft operated by Kalitta between U.S. and Dubai via Amsterdam.  Kalitta states that for a new entrant, such as itself, the ability to carry Asia-Europe traffic via a transload hub in the Middle East is important to help offset the market leverage of well-established competitors with global reach.  It argues that its competitive future will be shaped by what the Department decides in this case.  It states that fifth-freedom frequencies for Hong Kong-Korea and Hong Kong-Malaysia/UAE will enable Kalitta to solidify a core, year-round scheduled B-747F operation in both directions over the North Pacific, to open new routes to Korea, Malaysia and the Middle East and to offer its customers network coverage linking North America, North and Southeast Asia, the Middle East and Europe.  Kalitta states that with the frequencies at issue the Department can satisfy the needs of the express carriers as well as the general air freight carriers.  It suggests, however, that the Department should take note of the amount of third- and fourth-freedom traffic that will be carried through use of the requested authority and that the Department should consider whether support from a fifth-freedom award is to be used to increase transpacific scheduled service options for U.S. shippers and consignees.

Carriers opposing Kalitta’s application argue that Kalitta is inexperienced in scheduled international all-cargo operations and that it lacks the operational history and basic infra-structure to be successful in its proposed operations.  One opposing carrier even argues that Kalitta should not qualify for any frequencies because of its charter or ACMI (aircraft, crew, maintenance, insurance) activity and because another entity (the Wallace Group) purportedly controls the space on Kalitta’s flights.
  It is criticized for only serving the general air freight market.
  Opponents also question Kalitta’s ability to launch and sustain scheduled service to multiple points and challenge its forecast because the amount of traffic forecast for the second year of Seoul service decreases rather than increases.
 

In response to the arguments raised, Kalitta states that it does perform scheduled service and asserts that all of the services it will conduct with the authority awarded will be traditional, scheduled air freight flights with individually waybilled cargo and will not be a form of ACMI or charter activity.  It notes that its North Atlantic scheduled services began April 2, 2003, connecting Chicago and New York with East Midlands in the United Kingdom and Amsterdam on the European continent.  Contrary to allegations, Kalitta states that it does not sell capacity to the Wallace Air Cargo Group, asserting that the Wallace Group manages the scheduled sales force for Kalitta in Asia and the United States and that the Wallace Group assumes no load factor risk with either the Kalitta scheduled operations being conducted today or any of those proposed in this proceeding.  Kalitta also maintains that contrary to suggestions otherwise, it has the infrastructure to support its proposed operations.

Northwest states that it needs the fifth-freedom frequencies to have operational flexibility to take on local cargo for the first time, acknowledging that it operates Manila-Hong Kong services but on a blind-sector basis.  The frequencies sought will also enable Northwest to expand its existing offering in the Manila-Hong Kong market from three to four times a week.  Northwest maintains that a primary U.S. goal should be to introduce healthy competition into Hong Kong fifth-freedom operations rather than entrenching a duopoly position of the incumbents.  Northwest argues that it is a new entrant in the fifth-freedom market and that the Department should prefer the new entrant over the incumbents to insure that the grip of the incumbents in the market is not preserved and maintained.  Northwest notes that Manila currently receives no U.S.-flag, general freight service, which is the type of service Northwest proposes to offer.  Northwest is the only applicant in the proceeding to offer a schematic method for the Department to award frequencies for first priorities of all carriers.  Under that proposal, Northwest maintains that the Department could grant all first priority requests, except for Cologne requests, using 31 frequencies, including all of Northwest’s request, and still have 9 additional frequencies to fund secondary, tertiary, and experimental requests.

Opposing carriers to Northwest’s application argue that Northwest enjoys expansive route rights in Asia and that an award to Northwest would prevent competing services among U.S. carriers.
  Some argue that the Northwest request is motivated by a desire to improve economic performance on existing flights and further argue that Northwest cannot really be considered a new entrant in the market because it has not proposed to operate true new services but rather convert services already operated on a blind-sector basis.
  They further maintain that the public benefits to be accrued from an award to Northwest are small and provide no additional lift for the U.S. importer or exporter; and that such an allocation would be wasteful and an inefficient use of Manila frequencies in that Northwest proposes one-way service as positioning flights.
  Regarding Northwest’s allocation plan, some carriers maintain that they meet the prorata test that would give each applicant at least five (or 14%) of the available frequencies.
  Others argue that the idea should be rejected
 or that if the Department were to consider pro-rata allocation, then it could achieve better public interest awards by basing allocation on carriers’ present involvement in, and commitment to, the cargo business.

In response, Northwest argues that it is the only applicant seeking to remove a blind-sector restriction on its current operations over the Manila-Hong Kong segment and that its overall economic viability would be strengthened by removal of this wasteful blind-sector restriction.  Northwest maintains that the Manila-Hong Kong fifth-freedom rights will bolster and solidify its existing service and will remove a glaring inefficiency, namely the inability to pick up traffic in Manila and discharge it in Hong Kong as part of its existing network operations.  Northwest argues that the route at issue is a critical bridge between the westbound and eastbound components of its all-cargo service, stating that the Manila-Hong Kong leg is central to Northwest’s Asian network and that it must be operated to link up these vital components of its services.  As the only combination carrier applicant in the proceeding, Northwest states that it is the only applicant that has suffered from the unique hardships that have afflicted the combination airline sector.  It notes that no applicant moderated its demands for frequencies more than Northwest, reducing its initial request by half, from eight to four.  Northwest further notes that even after FedEx reduced its request from twenty-eight to eighteen, FedEx like UPS still seeks almost half of the available frequencies and that Polar, after reducing its request by two, still seeks in excess of 25% of the frequencies.  Northwest maintains that if the full applications of the two incumbents are granted, the incumbents will control 77% of the market (including the frequencies held which are not part of this proceeding) and, similarly, if the applications of the two major express carriers are granted in full, those carriers would control 90% of the frequencies at issue in the case as well as 85.4% of the total available for U.S. all-cargo services under the MOU.

In support of its application, Polar states that it is an air carrier specializing in time-definite, cost-effective airport-to-airport scheduled services.  It states that it caters to general freight but also has developed a competitive alternative to FedEx and UPS, offering two new products (“Polar X” and “Polar Priority”) to express customers.  It maintains that it must be able to gain entry into trade lanes that will enable it to build an international air cargo network with its own aircraft comparable to that offered by its competitors.  With the frequencies sought in this proceeding, Polar intends to strengthen its ongoing growth in Asia, to increase service to/from the United States, and to expand to new markets.  An award will enable Polar to serve a greater number of markets in Asia and will support directionally imbalanced U.S.-Asia and Europe-Asia traffic.  Polar states that its limited Hong Kong fifth-freedom rights and the establishment of its Seoul hub have enabled the carrier to enter key intra-Asian trade lanes and to restore direct service between Asian points and the U.S. west coast.  In order to continue its Pacific network/hub development plans and effectively link its Asian and European hubs, Polar needs the additional Hong Kong frequencies sought.  Polar states that by June 2003, it will extend its network by creating twice-weekly around-the-world service through Penang by extending its existing Europe service beyond Dubai, Chennai, Mumbai and Penang.  With additional frequencies, it plans on developing a hub at Penang.

The express carriers argue that Polar will use the frequencies exclusively for general air freight;
 that Polar neither offers true express products nor has tracking capability with its express products;
 that Polar does not need two additional Seoul frequencies;
 that Polar has not built an Asian network to support some of its proposed services;
 and that its proposal is a blocking strategy to keep other carriers from the market.
  Some opponents argue that Polar’s one-way proposal for Manila service is extremely wasteful, that Polar’s proposed service to India is minimal, and that its forecast in several markets shows a reduction in traffic with the award of fifth-freedom authority and also shows little benefit to U.S. shippers.
  Other carriers question Polar’s infrastructure and financial stability, noting Polar’s affiliation with Atlas Air, Inc. and Atlas’ involvement with SEC proceedings.
  Other applicants take issue with Polar’s multiple revisions, its out-of-time filings, and its failure to file complete schedules (i.e., listing no departure or arrival times in its schedules).
 

In response, Polar argues that an award will support its development of an alternative worldwide all-cargo network serving general and express demands and that the benefits of the fifth-freedom award will bring about direct and meaningful competition in third- and fourth-freedom markets as well.  Under its proposal, Polar argues that all third-, fourth-, and fifth-freedom flight sectors would see new or increased service with its plan.  Contrary to assertions of the express carriers, Polar argues that it does have tracking/tracing services for all of its products, including express products, through its Polar Air Waybill System (PAWS).  In addition, it argues that it has complied with the Department’s evidence request by filing exhibits that include “days scheduled” for operations.

UPS seeks to link Hong Kong to its integrated Asian and European networks through its hubs at Macapagal in the Philippines and at Cologne/Bonn airport in Germany.  It argues that a daily link is necessary for its services, and that, through such services, benefits to shippers and customers will be enhanced worldwide.  UPS argues that it will also connect Hong Kong directly to Mumbai and Singapore, with Singapore being UPS’ Asia headquarters.  UPS maintains that creating these cargo links will not only provide critical support for the hubs but will also provide support for the entire UPS global network.  It notes that Hong Kong is the largest air cargo market in Asia and is the world’s fastest growing air cargo region, but maintains that Hong Kong is the missing link in its global network and that entry into that market will permit it to provide a competitive alternative to foreign and U.S. competitors.  UPS acknowledges that it can serve Hong Kong now but must rely on third-party carriers to transport shipments, with UPS tendering them to such a carrier at the origin point and picking them up from that carrier at either an intermediate or destination point.  UPS maintains that once it is awarded authority to begin daily service between Hong Kong and Europe, all of its traffic at Hong Kong will be stimulated, creating the need for a second daily Hong Kong-Macapagal frequency which will be operated over Singapore to support the flights.  UPS also states that it provides general air freight as well as express services.

Non-express carriers argue that UPS does not need fifth-freedom rights for UPS to be successful in Asia, noting that UPS proposes no new service at points not already served; that six flights per week are not necessary or essential for the proposed services; and that some of its proposed services can be offered indirectly through its Asian hub.
  Opposing carriers also argue that UPS has not presented a compelling case for adding a second daily flight between Hong Kong and the Philippines,
 and they criticize what they assert is an inefficient, wasteful one-way use of frequencies.
  They argue that to award UPS the authority it seeks will prevent competition by keeping other carriers out of the marketplace and, in some cases, will foreclose entry by other carriers by capping the point when its proposed services are of incremental value.
  UPS’s statement that it offers a full range of cargo services, including general air freight, is challenged and its proposal is called inefficient because opponents maintain that its proposal does not reflect the demands of the general freight market.
   UPS is also criticized for relying on internal data for support of its forecast, arguing that other carriers cannot challenge such material.
  Some argue that UPS could use larger aircraft in its fleet and not require so many frequencies.
  The only other express carrier, FedEx, argues that UPS’s Cologne proposal will generate 39% less traffic than FedEx’s Paris proposal and that FedEx will make better use of, and generate more shipper benefits, with six frequencies to serve its European hub than UPS will.  It also argues that all of UPS’s traffic in the US-Hong Kong market is incremental and is entirely general air freight.

Contrary to arguments made, UPS states it cannot effectively serve the Cologne-Hong Kong market with indirect service through its Asian hub, noting that it could do so only by adding a full day to the “time-in-transit” of shipments and thus degrading the quality of its service from all of Europe to all of Asia.  Such a suggestion, it maintains, reflects a misunderstanding of the needs of a fully integrated express carrier, where precise timing and close connections are required in order to serve the highly time-sensitive deadlines.

Applicant Routings for Fifth-Freedom Authority








Appendix B

(Fifth-freedom points in bold)

	Carrier
	Year 1 Routings
	Frequencies Required
	Year 2 Routings
	Frequencies Required 
	Total 

Year 1+Year 2

	Evergreen
	JFK-Anchorage-Seoul-Hong Kong-Seoul-Anchorage-JFK (2x per week)
	2 Seoul
	JFK-Anchorage-Seoul-Hong Kong-Seoul-Anchorage-JFK (2x per week)

JFK-Cologne-Sharjah-Bombay-Singapore-Hong Kong-Singapore-Bombay-Sharjah-Cologne-JFK (2x per week)

	(Year 1 continuation)

2 Cologne via Singapore
	2 Year 1

2 Year 2
Total 4

	Kalitta Air
	JFK-Chicago-Anchorage-Seoul-Hong Kong-Dubai-Hong Kong-Seoul- Anchorage-Chicago-JFK (3x per week)
JFK-Chicago-Anchorage-Seoul-Hong Kong-Seoul- Anchorage-Chicago-JFK (1x per week)


	3 Seoul

3 Dubai

1 Seoul

Total 7
	JFK-Chicago-Anchorage-Seoul-Hong Kong-Kuala Lumpur-Dubai-Kuala Lumpur-Hong Kong-Seoul-Anchorage-Chicago-JFK

(4x per week)

JFK-Chicago-Anchorage-Seoul-Hong Kong -Seoul-Anchorage-Chicago-JFK

(1x per week)


	1 Seoul (plus Year 1 continuation)

1 Dubai via Kuala Lumpur (plus Year 1 continuation)

(Seoul Year 1 continuation)

Total 2
	Seoul

  4 Year 1

  1 Year 2

Dubai

  3 Year 1

  1 year 2

Total 9

  7 Year 1

  2 Year 2


	Carrier
	Year 1 Routings
	Frequencies Required
	Year 2 Routings
	Frequencies Required 
	Total 

Year 1+Year 2

	Federal 

Express
	Anchorage-Seoul-Hong Kong-Subic*-Hong Kong- Anchorage (3 x per week)

Anchorage-Tokyo-Seoul-Hong Kong-Subic*-Hong Kong-Anchorage (2 x

per week)

Anchorage-Seoul-Taipei-Hong Kong-Subic*-Hong Kong-Anchorage (1 x

per week) 

Hong Kong-Subic*-Hong Kong-Anchorage (1 x per week + “old 5”

Anchorage-Seoul-Hong Kong-Subic-Hong Kong*-Seoul-Tokyo-Anchorage

(3 x per week)

Anchorage-Tokyo-Seoul-Hong Kong-Subic-Hong Kong*-Seoul-Tokyo-Anchorage (1 x per week)

*indicates change in flight number


	7 Subic

(+5 “old)

4 Seoul

Total: 11
	Subic—continuation from Year 1

Seoul –continuation from Year 1

Anchorage-Tokyo-Seoul-Hong Kong-Subic-Hong Kong*-Seoul-Tokyo-Anchorage

(1 x per week + continuation from Year 1)

Newark-Stansted-Paris-Subic-Hong Kong*-Moscow-Paris-Memphis (2x per week)

Indianapolis-Paris-Subic-Hong Kong*-Moscow-Paris-Memphis (3x per week)

Indianapolis-Paris-Frankfurt-Mumbai-Subic-Hong Kong*-Moscow-Paris-Memphis (1x per week)
	(Subic Year 1

continuation)

1 Seoul (plus Year 1 continuation)

6 Paris via interme-diate points

Total:  7
	Subic

7 Year 1

Seoul

4 Year 1

1 Year 2

Paris

6 Year 2

Total 18

11 Year 1

  7 Year 2

	Carrier
	Year 1 Routings
	Frequencies

Required
	Year 2 Routings
	Frequencies 

Required
	Frequencies

Required (Y1+Y2)

	Northwest
	Anchorage-Narita-Manila-Hong Kong (4x per week)
	4 Manila
	Anchorage-Narita-Manila- Hong Kong (4x per week)
	(Manila Year 1 continuation)
	Total 4 

  4 Year 1

	Polar

	Chicago/NewYork-Anchorage-Seoul-Hong Kong-Seoul-Anchorage-Chicago-New York (2 + 3 old)

Chicago-LA-Honolulu-Melbourne-Manila-Hong Kong-Seoul-Los Angeles

(1x per week)

New York-Anchorage-Manila-Hong Kong-Seoul-Los Angeles

(1 per week)
	2 Seoul 

2 Manila

Total 4
	NewYork/Los Angeles-Anchorage-Seoul-Hong Kong-Seoul-Anchorage-Chicago/

New York (1+year one+3 old)

Los Angeles-Seoul-Hong Kong-Seoul-Anchorage-Chicago (1 x per week)

NYC-Chicago-Anchorage-Manila-Hong Kong-Seoul-Anchorage-Chicago-NYC

(1x per week)

New York-Prestwick-Liege-Dubai-Mumbai-Penang-Hong Kong-Penang –Mumbai-Dubai-Liege-New York (2x per week)

New York-Liege-Dubai-Delhi-Penang-Hong Kong-Penang-Delhi-Liege-New York (2x per week)
	1 (plus Year 1 continuation and 3 "old")

1 

1

2

2

Total 7
	Seoul

  2 Year 1

  2 Year 2

Manila

  2 Year 1

  1 Year2

Mumbai/Penang

  2 Year 2

Delhi/Penang

  2 Year 2

Total 11 

  4 Year 1

  7 Year 2


	Carrier
	Year 1 Routings
	Frequencies

Required
	Year 2 Routings
	Frequencies 

Required
	Frequencies

Required (Y1+Y2)

	UPS
	Anchorage-Hong Kong-Macapagal-Hong Kong-Macapagal-Anchorage (6x per week)
	6 Macapagal

Total 6
	Anchorage-Hong Kong-Macapagal-Hong Kong-Macapagal-Anchorage (6x per week)

Anchorage-Hong Kong-Singapore-Macapagal-Singapore-Hong Kong-Anchorage (6x per week)

Anchorage-Hong Kong-Mumbai-Dubai-Cologne-Mumbai-Hong Kong-Anchorage (2x per week)

Anchorage-Hong Kong-Mumbai-Dubai-Cologne-Hong Kong-Anchorage (4x per week)


	(Macapagal Year 1 continuation)

6 Macapagal via Singapore

2 Cologne via intermediates

4 Cologne via intermediates

Total 12
	Macapagal

  6 Year 1

  6 Year 2

Cologne

  6 Year 2

Total 18

  6 Year 1

  12 Year 2


� Formally, the Hong Kong Special Administrative Region of the People’s Republic of China.


� See Orders 96-8-35 and 2001-10-15.  These eight frequencies are not the subject of this proceeding.


� The 24 frequencies immediately available are referenced herein as “First Year” frequencies; the 16 frequencies that become available in October 2003 are referenced herein as “Second Year” frequencies.


� The Philippines, France and Germany are specifically named in the MOU as intermediate/beyond points, and the U.S. Government may select ten other countries.  Korea, which is already being served, is one of those countries.  The U.S. may not select Switzerland, Bangladesh, Sri Lanka, Pakistan, Japan, Australia, Austria, Belgium, Denmark, Finland, Greece, Ireland, Italy, Luxembourg, the Netherlands, Portugal, Spain, Sweden and the United Kingdom.  Thailand, India, Malaysia, and Singapore may not be served before October 2003.  Under the MOU, there is unlimited blind-sector authority.


� Under the MOU, in October 2003, one point in France may be selected, but no more than 6 weekly round-trip frequencies may be operated with full traffic rights between Hong Kong and this point.  Also, in October 2003, the U.S. may select one point in Germany, except Frankfurt, with no more than 6 weekly round-trip frequencies being operated with full traffic rights between Hong Kong and Germany.


� While the overall frequency limit for Seoul is twelve weekly frequencies, Polar already holds three of these frequencies for Seoul from a previous proceeding, and those frequencies are not included in this proceeding.  


� Prior to the instituting order, ATI withdrew its application from consideration, and the instituting order granted ATI’s motion to withdraw from the case.


� The order on reconsideration established the following procedural dates:  March 21, 2003, for Direct Exhibits, April 4, 2003, for Rebuttal Exhibits, and April 14, 2003, for Briefs.  On March 21, 2003, Atlas submitted a letter withdrawing its request for frequencies in this proceeding and stating that it would not be submitting direct exhibits.  Atlas, however, did not withdraw its request for expanded U.S.-Hong Kong authority made available to all U.S. carriers under the MOU and thus did not withdraw that portion of its original request filed in Docket OST-2002-13761.  Atlas’ application had been consolidated into the proceeding in the instituting order.  In view of Atlas’ continued request for the broad underlying authority, we will consider that request separately in the original docket in which it was filed (i.e. Docket OST-2002-13761).  In this order, we grant the request to withdraw that portion of its application seeking fifth-freedom frequencies.


� PO-402; UPS-103, at 2; UPS-300 at 4.


� UPS-310.


� See, e.g., Hong Kong Trade Development Council, Profiles of Hong Kong Major Service Industries, “Air Transport” updated April 22, 2003, and KA-R-103 and KA-R-105


� FX-T-2 at 10; NW-301; UPS-T-2 at 2.


� Kalitta Exhibits 110 and 116; UPS-123.


� Kalitta Exhibit 114.


� FX-324.


� Kalitta also presented evidence that it serves Hong Kong on a regular basis, although other parties asserted that it has not demonstrated that it publishes a schedule for its all-cargo services.


� We offer here an overview of the authority requested.  See also the carrier-by-carrier discussion in Appendix A.


�  As we stated in Order 2002-12-11, at 2, and reaffirmed on reconsideration in Order 2003-2-27 at 5: “Each flight segment on which fifth-freedom rights are to be exercised -- whether intermediate to, or beyond Hong Kong, and whether on a one-way or round-trip basis -- requires the allocation of a round-trip frequency; e.g., a flight that includes the exercise of fifth-freedom rights both intermediate to and beyond Hong Kong requires two round-trip frequencies and a flight that exercises fifth-freedom traffic rights in only one direction also requires a round-trip frequency.”


� The exercise of fifth-freedom traffic rights at the cities shown in the parentheses count against the city caps under the MOU.


� In the second year, Kalitta proposes to operate all its Dubai services via Kuala Lumpur.


� EZ-R-T1 at 2; FX-RT-1 at 1; KA-RT-1 at 1; NW-T-1 at 4; PO-RT-1 at 2; and UPS-R-T1 at 6.


� See carrier responses to DOT evidence request:  EZ-401; FX-112; KA-408; NW-404; PO-600; and UPS-001. 


�Evergreen Brief at 7, 14-15, 33-34; FedEx RT-2 at 12, and Brief at 28 and 30; KA-RT-1 at 3, 10, and Brief at 25, 27, and 30; NW-RT-1 at 5 fn4, and Brief at 11 fn 6 and 22 fn 15; PO-RT-1 at 7 fn 11, at 9 and at 12, and Brief at 21; and UPS-RT1 at 4; UPS-R-100 at 1-2 and Brief at ii and 14.


� EZ-T-1 at 2, EZ-RT-1 at 3, and Brief at 2 and 19; Northwest Brief at 19.


� EZ-T2 at 6; FX-200; KA-101; P0-200; NW-T-1 at 8; UPS-206.


� While FedEx and UPS specialize in express cargo services, they also transport some general air freight.  Similarly, Polar, for its part, primarily serves general freight shippers, but it proposes to offer two new express products in this proceeding.  (See fuller description in Appendix A)


� FX-T-2 at 12, FX-RT-1 at 2, FX-RT-3 at 5, and Brief at 8 and 18-19; UPS-R-102; UPS-303; UPS Brief at ii; 8-9, and 15.


� EZ-R-22; Kalitta Brief at 3 and 17.  


� EZ-Brief at 41 and 47; FX-RT-2 at 9;KA-RT-1 at 6 and Brief at 6; NW-300; PO-R-T-2 at 9 and UPS-300. 


� EZ-R-8 and Brief at 41; FX-RT-2 at 6, 11-12, 15, 20-21; FX-R-102-103, -105-106, -113, -117, -119, -122-123; KA-RT-1 at 4, 6, 9, and 12 and KA-R-111; PO-R-T-2 at 5-9; UPS-R-T1 at 4; UPS-R-204-206; UPS-R-300-304. (Northwest does not comment on the other applicants’ forecasts.)  


� EZ-T-2 at 7 and EZ-T-3 at 3; Kalitta Brief at 19 and 23; PO-RT-1 at 1, 9, and 16.


� Based on officially noticeable data, we tentatively find that each of the applicants is fit, willing and able to provide the proposed services. (See Orders 81-1-30 for Evergreen, 89-5-10 for FedEx, 92-3-38 for Northwest, and 99-12-7 for Polar and UPS).  Regarding Kalitta, which holds exemption authority to serve Hong Kong, the United Kingdom, and the Netherlands, (see Notices of Action Taken, dated June 26, 2002, February 12, 2003, in Dockets OST-2002-12525, and OST-2003-14244, respectively), we tentatively find the applicant qualified to provide the proposed all-cargo services at issue here.


� Inasmuch as all of the applicants serve the U.S.-Asia market, we tentatively find that our actions here would not constitute a “major regulatory action” under the Energy Policy and Conservation Act of 1975, as defined by section 313.4(a)(1) of the Department’s regulations.


� The parentheticals shown in this column identify cities that are part of the tentatively selected carrier’s proposed routing, and that count against the MOU city caps.  Because of the city-caps in the MOU, the carriers’ operations must conform with their proposed routings as modified here.


� We are tentatively authorizing UPS to exercise fifth-freedom traffic rights for Dubai on five of its six tentatively allocated frequencies.  UPS would need to serve Dubai on a blind-sector basis on one of the tentatively allocated frequencies.


� See footnote 20.


� However, in arriving at our tentative determination as to which allocation best served the public interest in the context of the rights available in this proceeding, the goals we wished to pursue, and the applications before us, we tentatively decided not to allocate UPS the six frequencies requested for second-year service at Macapagal or to allocate FedEx frequencies for service to Seoul.  We tentatively found that were we to make such awards we would be unable, in the circumstances of this case, to make awards to other applicant carriers that we tentatively concluded would offer significant public benefits.   


� The tentative allocation to FedEx to serve Paris will also use six frequencies for Moscow and one for Mumbai.  The tentative allocation to UPS to serve Cologne will also use six frequencies for Mumbai and would use six frequencies for Dubai.  We are proposing however, that UPS only have fifth-freedom rights between Hong Kong and Dubai on five frequencies; thus, UPS would have to operate one frequency on a blind sector basis.  Such allocation will leave two frequencies available for Dubai for allocation to another carrier.


� UPS-102.


� Kalitta Exhibit 114.


� UPS-R-102, EZ-209


� See Kalitta Exhibit 114, for foreign air carrier all-cargo service between Europe and Hong Kong.


� See Orders 96-8-35 and 2001-10-15.


� Order 2001-8-27.


� We disagree with the carriers that have argued that Kalitta did not perform scheduled services and thus should not be entitled to participate in this proceeding.  Kalitta is authorized to serve Hong Kong and has stated that it performs scheduled service and has so indicated in its exhibits.  Moreover, Kalitta confirms in response to critics that it will perform these operations as scheduled services and that its proposed services will enhance the carrier’s ability to compete in the Asian market.  We tentatively find that it is consistent with the public interest and the goals of this proceeding for Kalitta to be given the opportunity to participate as a competitive player in the area under examination.


� We disagree with those that argue that Northwest is not a new entrant in the market.  Northwest is a new entrant in the fifth-freedom Hong Kong market and as such should receive equal treatment among other new entrant carriers.


� In reaching our tentative decision, we carefully considered the applicants’ traffic forecasts in assessing the public benefits to be derived from each carrier’s service.  While the applicants used different databases and made different assumption regarding growth rates and market shares, we tentatively conclude that each applicant has strengths and weaknesses but that none of the weaknesses should disqualify them from consideration.  While each forecast of each applicant in this proceeding could be said to contain certain problems with forecasting techniques, we tentatively would not conclude that the forecasts are unreasonable or unattainable. We have taken note of the objections to Polar’s repeated corrections in its exhibits and the difficulty of applicants to assess its proposal.  We tentatively find, however, that the exhibits, as corrected, reflect no fatal flaw in its proposal.  Similarly, we have taken notice of FedEx’s and UPS’s basing their forecasts on internal company records and the inability of other applicants to verify documentation.  We have reviewed UPS and FedEx data in light of the carriers’ DOT Form 41 system financial results and Schedule T-100 market data submitted to the Department.  The carriers’ forecasts are not inconsistent with these carriers’ submissions.  While we ordinarily give less weight to forecasts derived from internal information, in this case, we tentatively find that the forecasts presented are adequate to support our decision.


� To the extent not tentatively proposed above, we tentatively deny the remaining requests for frequencies and/or fifth-freedom points.


�On November 22, 2002, by Notice of Action Taken in Dockets OST-2002-13737, -13795, -13804, and –13816, we granted some carriers pendente lite allocations for authority, pending an outcome of this proceeding.  We note that when we granted those awards, the following provision was made:  “The frequency allocations will remain in effect, subject to conditions stated below, (1) until 90 days after a final decision in the proceeding to be instituted for the long-term allocations for fifth-freedom frequencies in the U.S.-Hong Kong market, or (2) upon the startup date of selected carriers in the long-term proceeding, provided that the selected carriers in the proceeding have given the Department and carriers in the market under this pendente lite award at least 30 days’ advance notice of their startup date for each market, whichever occurs first.”  Our tentative decision to require services to be instituted within 90 days will also require that notification be given at least 30 days’ in advance of the startup date for each market to the Department and any carrier in the pendente lite market.


� As we have noted earlier, the frequencies allocated represent valuable rights obtained in exchange for rights to Hong Kong carriers.  Accordingly, we remind the selected carriers that the frequencies are for weekly operations.  A scheduled carrier may not bank frequencies from one week to another and failure to use the frequencies on a weekly basis will result in the forfeiture of the unused frequencies.


� See footnote 34 above.


� See footnote 35 above.


� See footnote 20 above.


� As noted above, we will consider the request for broad underlying authority separately in the original docket for the request, Docket OST-2002-13761.


� The original filing should be on 8½"x11" white paper using dark ink and be unbound with tabs, which will expedite use of our docket imaging system.  In the alternative, filers are encouraged to use the electronic filing submission capability available through the Dockets/DMS Internet site (http:dms.dot.gov) by following the instructions at the web site.


� Since we are providing for the filing of objections to our tentative decision, we will not entertain petitions for reconsideration of this order.


� Evergreen also requests authority to integrate the authority on its Route 190F with its other exemption and certificate authority consistent with applicable aviation agreements so it can provide the services proposed in this proceeding.


� FedEx Brief at 26; KA-RT-1 at 14 and Brief at 30; PO-RT-1 at 14-; UPS-R-100 at 1; UPS-R-108; UPS-R-110.


� UPS-R-T1 at 3; UPS-R-104; UPS-Brief at 17.


� UPS Brief at 15.


� FX-RT-2 at 15-16; PO-R-T-2 at 7, UPS-R-300.


� FX-RT-1 at 5 and 14; FX-RT-2 at 14-15.


� FX-RT-2 at 2 and 12 and Brief at 26; KA-RT-1 at 14 and Brief at 30-31; PO-RT-1 at 15 and Brief at 24; UPS-R-T1 at 5, UPS-R-107 and Brief at 18.


� UPS-R-301


� Polar Brief at 9; UPS-R-R-T1 at 3-4.


� FX-RT-1 at 2; UPS-R-T1 at 4; UPS-R-201 and Brief at 16.


� EZ-R-12; EZ-R-14; EZ-R-17 and Brief at 7 and 38 (but see also Evergreen Brief at 48 when Evergreen references its own “internal data”); KA-RT-1 at 4-6; Kalitta Brief at 8 fn 10 and at 20; PO-RT-1 at 3; PO-R-200, and PO-R-215. 


� Kalitta Brief at 18; PO-RT-1 at 3.


� KA-RT-1 at 4 and Brief at 20.


� PO-R-212.


� KA-RT-1 at 6; Kalitta Brief at 22; PO-R-211.


� Evergreen Brief at 41; PO-RT-2 at 6 and 8..


� Kalitta filed a separate exemption application, Docket OST-2002-13756, to serve Seoul, Dubai, and Kuala Lumpur.  Kalitta has requested that its authority to serve those points (once granted) be integrated with its New York/Chicago/Los Angeles-Hong Kong exemption authority in order to operate routings in this proceeding.  Kalitta states that by separate letter it has also requested designation to serve those points.


� FX-RT-2 at 2 and 10 and Brief at 23.


� UPS Brief at 9.


� PO-RT-1 at 11.


� FX-R-126; KA-RT-1 at 10-11; PO-RT-1 at 9.


� Evergreen Brief at 10, fn. 3.


� FX-RT-2 at 3 and 21 and Brief at 28; Kalitta Brief at 27; PO-RT-1 at 10 and PO-R-302.


� Evergreen Brief at 10, fn 3; see also NW-T-1 at 5.


� UPS-R-T-1 at 3.


� FX-RT-2 at 22; FX-R-127 and Brief at 29.


� FX-RT-1 at 2; UPS-R-T1 at 6 and UPS-R- 102.


� FX-RT-3 at 3, FX-R-4, and Brief at 30; UPS-R-111.


� FX-RT-2 at 5 and 19.


� UPS-R-T1 at 6.


� FX-RT-2 at 3 and 19; and Brief at 30.


� FX-RT-2 at 3 and 20; FX-R-121and -123; FX Brief Attachment A, at 3; KA-RT-1 at 12, KA-R-111; Kalitta Brief at 29.


� Evergreen Brief at 36 fn 17; FX-RT-2 at 21; KA-RT-1 at 11-12; KA-R-106, 107 and 108; Kalitta Brief at 27-28; UPS-R-308; UPS-R-309.


� EZ-R-25 and Brief at 36; KA-RT-1 at 13; Kalitta Brief at 29-30.


� EZ-R-Introduction at 1; EZ-R-2 and EZ-R-3; Kalitta Brief at 23, KA-RT-1 at 2 and 9; PO-RT-1 at 5-7.


� FX-RT-2 at 2 and 66; FX-R-106 and Brief at 20; PO-RT-1 at 7 fns. 10 and 11, and Brief at 18.


� PO-R-209.


� Evergreen Brief at 15, 18, and 29; Kalitta Brief at 8 fn 10; and at 24-25; PO-R-215.


� Evergreen Brief at 20 and 26.


� PO-RT-2 at 6 and 9.


� Kalitta Brief at 4 and 25; Polar Brief at 5.


� FX-RT-2 and 8-9.


� In its Brief, Evergreen states that a technical stop will also be made at Gander (YQX) in the westbound direction.


� By letter dated March 31, 2003,FedEx revised Exhibit FX-105, displaying its routings in map form and submitting new schedules; thus, its routings


appear different from those attached to our order on reconsideration. (FedEx eliminated Manila and Singapore from its earlier proposal.)


� Polar revised its schedule after the issuance of the Department’s petition for reconsideration order, eliminating the request for two frequencies


and modifying its Malaysia/India requests.
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