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Dated:  March 18, 2002

COMMENTS OF NORTHWEST AIRLINES, INC.

Northwest Airlines, Inc. (“Northwest”) hereby respectfully submits these comments in response to the Department’s February 15, 2002, Notice of Proposed Rulemaking (“NPRM”), 67 Fed. Reg. 7100, in which the Department proposed to extend the expiration date of the computer reservation systems regulations, 14 C.F.R. Part 255, until March 31, 2003.  The NPRM requests comments on the Department’s proposal to extend Part 255 for the fifth time since 1997.

Northwest is concerned that the Department has proposed to again extend the expiration date of Part 255 on the ground that the Department has not completed the review of the rules that has been pending since 1997 in Docket OST-97-2881.  In particular, Northwest is concerned that annual extensions such as that proposed in the NPRM are not facilitating the review of Part 255 but are instead becoming a de facto means to perpetually extend the existing Part 255 standards, frustrating the sunset provisions of section 255.12 as adopted by the Department in 1992.

We have reached a juncture where sunsetting the CRS rules in their entirety would serve competition and the public interest better than continuing to extend the rules.  Part 255 was enacted for the laudable purpose of limiting the market power of the largest CRSs.  But since Part 255 was last overhauled in 1992, tremendous changes have occurred in the distribution of air transportation.  Indeed, significant changes have occurred since 2000, when the Department last requested comments in Docket OST-97-2881.  CRSs continue to play a central role in the distribution of air transportation.  But there is increasing reason for concern that Part 255 is no longer a solution to but a cause of anti-competitive behavior.  Sabre, the world’s largest CRS, is now publicly traded and no longer has any airline ownership; as a result, many expected that it would no longer be covered by the CRS rules.  However, Sabre has taken the position that its operations continue to be covered by Part 255.  The Department should be concerned that the largest CRS that Part 255 was designed to restrain has decided, upon careful review, that Part 255 coverage actually benefits Sabre’s market power more than such coverage limits it.  Under these circumstances, it may very well be that the 1992-vintage rules are now doing more to reinforce than to constrain the market power of the largest CRSs. 

One of the most important changes that has occurred is the relationship of airlines to CRSs.  In 1984, when Part 255 was determined to be necessary, virtually every CRS was owned by a single airline.  Today none are.  The two largest CRSs, Sabre and Galileo, have no airline ownership at all.  The other two CRSs, Worldspan and Amadeus, have multiple airlines as owners.  Multiple airline ownership creates a strong imperative inside a CRS in favor of neutral, unbiased behavior.  Unbiased treatment of airlines tends to be the only option on which multiple airline owners can agree.

Given that Northwest believes that no rules would better serve competition and the public interest than would the extension of the current rules, Northwest opposes the NPRM and supports an end to Part 255.

If the Department declines to take that step, however, then the Department has the obligation to modify the existing CRS rules such that those rules limit CRS market power more than they entrench that power.  Inherent in that approach is that Part 255 must be modified to take into account a decade of changes in the business and technology of the distribution of air transportation.

By way of further answer, Northwest makes the following comments to describe some of the key elements of a rule designed to limit CRS market power.  Northwest also respectfully will update the Department on developments in the distribution of air transportation since 2000, and respond to other comments that subsequently have been filed in Docket OST-97-2881.

I.
If Part 255 Is to Effectively Limit CRS Market Power, 
the Mandatory Participation Rule Should Be Repealed.

If Part 255 is to be continued, it must correct the counter-productive effects of section 255.7, the mandatory participation rule.  Section 255.7 was intended to promote competition among CRSs, but has had the unintended consequence of reinforcing CRS market power.  Because airlines subject to section 255.7 must do business with all CRSs, no matter how excessively priced their fees or abusive their behavior, CRSs have no incentive to reform their business practices or lower their prices.
   Meanwhile, the affected airlines have no leverage to negotiate better terms and conditions from those CRSs.  In sum, section 255.7 now operates as a Department-granted franchise for CRSs.  The Department should not be in the business of adopting rules that ensure market power, in the unlikely event that the largest CRSs should fail to keep hold of that power through the many other tools at their disposal.


In addition, the declining airline ownership of CRSs has distorted the consequences of the mandatory participation rule in practice.  In 1992, the rule applied to most of the major U.S. air carriers, as well as many foreign air carriers.
  Now, among U.S. airlines, the rule applies only to Northwest, Delta, and American.
  Even if the rule were to be extended to airlines that market but do not have an ownership interest in a CRS, only United and Southwest would be added to the list of carriers affected by the mandatory participation rule.  This situation is discriminatory, and best can be remedied via the complete repeal of section 255.7.  Why should Northwest be denied the slight chance of being able to bargain for better terms and conditions with Sabre and other CRSs, while major competitors such as United, Continental, and US Airways are under no such restriction?

II.
If Part 255 Is to Effectively Limit CRS Market Power, 
It Must Apply to All CRSs, Regardless of Airline Ownership.

If Part 255 is to be continued, it must take into account the declining airline ownership of CRSs.  There continue to be only four computer reservation systems used by U.S. travel agents.  Sales to consumers made over the Internet, via both airline websites and online agents, have provided significant new competition to CRSs, but each CRS typically remains the only means by which to reach the travel agents who use that system.  Each CRS therefore continues to have significant market power based on the travel agents to which it has exclusive access.  Each CRS has these attributes whether or not it is airline-owned.  Therefore, if Part 255 is to be continued, it should explicitly apply to all CRSs, regardless of their ownership or affiliation with an airline.

Just as in 1984 and 1992, the key issue before the Department is market power, not airline ownership.  To the extent that any CRS has market power over the distribution of air travel, the CRS will have incentives to exercise that power, with negative consequences for airlines, travel agents, and consumers.  While CRSs owned by multiple airlines are inherently constrained in the use of that power, CRSs that are either owned by a single airline or are without any airline ownership are not.  If the Department elects to continue Part 255 in any form, the Department should ensure that the market power of the largest CRSs will continue to be restrained, by amending Part 255 such that Part 255’s requirements apply to all CRSs that do business with travel agents, whether the CRS is airline-owned or not.

In particular, the Department should ensure that the anti-bias rule applies to all CRSs.  Although other elements of the CRS rules also require the attention of the Department, section 255.4 was by far the most important reform introduced by Part 255.  In 1984, the concern was that CRSs biased displays in favor of the single airline that owned each CRS.  Today, the concern is that CRSs without airline ownership would “sell bias” to airlines, increasing distribution costs, distorting airline competition, and inconveniencing and misleading travel agents and consumers.  Display bias denies travel agents, and ultimately the consumers, easy access to information about the most convenient and best available flights.  The prohibition of this practice, above all, must be part of any CRS rule designed to limit anti-competitive abuses in the CRS industry.

III.
If Part 255 Is to Effectively Limit CRS Market Power, 
the Prohibition on the Tying of Goods or Services Must Be Clarified.

If Part 255 is to be continued, the Department should clarify that the prohibition on the tying of participation in a CRS to the purchase of goods or services, section 255.6(b), prohibits a CRS from tying the CRS booking fees it charges to whether an airline provides webfares to that CRS, or to a website in which the CRS has an interest.  In 2000, it was widely reported that Sabre had threatened to raise its CRS booking fees by about 7% if airlines did not post their webfares on its system, but would raise the fees by only 3% if carriers did make webfares available to Sabre.  See, e.g., Sabre Threatens Airlines With Rate Hikes, Aviation Daily, at 1 (Aug. 9, 2000).  Sabre does not appear to have carried through with this proposal – perhaps out of doubt that the proposal could be squared with Part 255.  But Sabre’s threat is just a symptom of the larger problem – some of the largest CRSs are trying to leverage their historic dominance in the distribution of air travel to inhibit any new competition from emerging online.  In the more open and competitive environment of the Internet, the terms of commercial agreements between airlines and websites should be shaped by normal market forces, not by the market power of CRSs.  The Department should clarify that CRSs cannot use their dominance to direct market behavior on webfares, by clarifying the scope of section 255.6(b).  The Department can do so simply by stating that the existing anti-tying rule prohibits such activity, or it can amend the existing rule to state specifically that the practice is among those prohibited by section 255.6(b).

For the same reasons, the Department should clarify that section 255.6(b) prohibits a CRS from taking airline data intended for use on the CRS and appropriating it for use on that CRS’s affiliated website.  Airlines provide data to CRSs, such as FLIFO, levels of connectivity with respect to seat availability, and the like.  Whether the question is FLIFO, connectivity, fares, or any other data, airlines must have the option of negotiating with the affiliated website (where normal marketplace negotiating can occur) separate from the website’s relationship with the CRS (a relationship dominated by the market power of the CRS).  Otherwise, the strongly unequal and anti-competitive bargaining dynamic inherent in the CRS arena is extended into the more equal and pro-competitive bargaining dynamic of the Internet.

Whether it is fares or other data, the Department should at a minimum keep the market power problem of the CRS industry from extending itself into the Internet.  Section 255.6(b), properly clarified, can accomplish exactly that.

IV.
If Part 255 Is to Effectively Limit CRS Market Power, 
It Must Not Be Extended to the Sale of Air Transportation on the Internet.

The online marketplace for air travel continues to be highly competitive.  In addition to the major online agents, Expedia and Travelocity, new competition has been introduced into the market in the past year by Orbitz.  Furthermore, other online agents, such as Trip.com and CheapTickets.com (owned by Galileo) and Onetravel.com (partially owned by Amadeus), are significant participants in the market.  Because of this competition, there is no justification for the extension of Part 255 as a whole to online agents.  Part 255 was adopted to deal with the lack of competition in the CRS sector.  It is not necessary – nor structured appropriately – for the more open and competitive environment of the Internet.  The Internet is a classic example of open competition, with consumers free to visit any website – and to leave any website – at any time.  That is exactly what users of CRSs cannot do, which is the root of the CRS market power problem and the specific justification for Part 255.

In addition, Northwest notes that many of the parties that have called for the extension of Part 255 to the Internet have publicly or implicitly conceded that their goal is to impose rules on Orbitz, but not on websites they happen to own or control.  The Department clearly has seen through this tactic, and should continue to reject proposals that are intended to protect specific competitors instead of competition in general.  In the nine months since it was launched, Orbitz has proven itself to be pro-competitive.  It has been a price competitor with respect to the cost of automated distribution (a market that for years has seen no price competition); it has been a technological innovator, with industry-leading breakthroughs such as pioneering the use of server-based technologies for searches; and it has pushed consumer-friendly website design to new levels, with such popular features as its fare matrix.  The Department should encourage the development of such competition among online agents without protecting individual competitors.

V.
If Part 255 Is to Effectively Limit CRS Market Power, 
It Must Not Prohibit Airlines From Offering Webfares.


One of the proposals pending before the Department is that airlines be prohibited from offering webfares – that is, that airlines could not make any fare available through only one or a limited number of channels of distribution, but would be required to make all fares available through all channels or nowhere at all.  This proposal reflects a fundamental misunderstanding of the economics of the distribution of air travel.  Airlines offer their fares for sale through every channel in which they can be sold profitably.  The fares that airlines offer as webfares simply cannot economically be sold through overpriced distribution systems, whether they are CRSs or online agents that believe that they can simply pass along excessive costs of CRS distribution.  If the Department were to require that webfares be sold through all distribution channels, most of the webfares would either go up in price or disappear.  Consumers would lose this travel option, with particular harm to the most price-sensitive passengers.  As the Department recognized in Order 2000-10-23, “the pro-competitive policy directives in 49 U.S.C. § 40101 allow airlines to choose the channels for distributing their services as well as the prices and terms of sale for different channels.”  Id. at 4.


In addition, webfares are a means by which airlines have a limited opportunity to break the stranglehold that CRSs now have over the distribution of air travel.  Webfares are a tool that airlines can use in negotiations with CRSs (as well as with dominant websites that have tried to behave like CRSs) for better terms and conditions.  It is imperative that airlines large and small not be precluded from bargaining with online agents or CRSs to try to obtain reasonable pricing of distribution services in return for their lowest fares.  Requiring airlines to simply give these fares to CRSs would be contrary to the Department’s mission of fostering competition.  If this form of competition is allowed to develop, Northwest believes that it could only have a positive effect on CRS booking fees, making CRSs and those who depend on them more likely to gain access to more fares.  But for that to happen, competition must be allowed to work.

Conclusion

Northwest understands that many of the issues pending before the Department are complex, and require careful analysis.  However, Northwest is concerned that the annual extension of Part 255 has become an easy escape from facing up to the fact that the CRS rules now do more anti-competitive harm than they do pro-competitive good.  Northwest urges the Department to bring the pending CRS rulemaking to a conclusion in short order; to sunset the CRS rules if possible; and if not to modify Part 255 so as to fulfill the rules’ original purpose of limiting CRS market power, and to take into account the significant continuing changes in the distribution of air transportation.
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�	Part 255’s timid attempt to deal with excessive CRS booking fees, now codified mainly at section 255.6, has been woefully ineffective ever since the original promulgation of Part 255.  To make matters worse, section 255.7(a) since 1992 has created a presumption of reasonableness of the fees charged by one CRS if the air carrier charged those fees is an owner of a CRS that charges a fee as high.  CRSs promptly devised differing fee structures that made comparisons virtually impossible, ensuring that it would never be resolved as to whether one system’s fees were either higher than, or equal to, those of another system.


Moreover, the excessiveness of the booking fees charged by CRSs has been well documented in Docket OST-97-2881.  See, e.g., Comments of America West Airlines, at 12 (Sept. 22, 2000); Comments of American Airlines, at 5 (Sept. 22, 2000); Comments of Midwest Express Airlines, at 22-23 (Sept. 22, 2000).  See also Reply Comments of Northwest Airlines, Docket OST-01-9054, at 4-5 (Mar. 27, 2001).  The longstanding problem of excessive CRS booking fees is not abating.  In 2001, when the Producer Price Index dropped by 1.9%, and the core CRS costs of computing and telecommunications dropped even more dramatically, for Northwest the CRSs raised their booking fees by an average of 6.9%.


� 	The affected carriers included American (Sabre); Alitalia, British Airways, KLM, Swissair, United, and US Air (Apollo/Galileo); Delta, Northwest, and TWA (Worldspan); and Air France, Continental, Iberia, and Lufthansa (Amadeus/System One).


� 	Air France, Iberia, and Lufthansa, which collectively own 60% of Amadeus, also continue to be subject to the rule.


� 	If the Department were to retain the mandatory participation rule, section 255.7 should be modified so as to require affected carriers to participate in other CRSs only at the basic level.  While not as pro-competitive as the complete repeal of the mandatory participation rule, this modification would leave affected carriers with some minimal ability to negotiate with those CRSs for better terms and conditions of participation.


� 	By the same token, the CRS rules should be amended to prohibit CRSs from taking data from airlines and sending it to unaffiliated websites that the airline wishes to bargain with separately.  When CRSs distribute airline data to such websites contrary to the airline’s wishes, the CRSs are leveraging their market power into website marketplaces that would otherwise be far more subject to normal market forces.


� 	If the Department were to extend Part 255 to the Internet, however, the Department should only require online agents to disclose whether they comply with section 255.4.  Consumers would then be able to make an informed decision as to whether to use that online agent, or to visit a different agent that is a neutral source of information.  In short, any regulation should be confined strictly to the purpose of benefiting consumers.





