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Delta Air Lines, Inc. (“Delta”) hereby submits this consolidated reply to the answer of American Airlines, Inc. (“American”), United Air Lines, Inc. (“United”) and Continental Airlines, Inc. (“Continental”) which opposed the  permanent reallocation of four (4) U.S.-Brazil frequencies to Delta for Atlanta-Rio de Janeiro service.  

While each of the competing carriers opposes Delta’s request, none of them has any immediate plans to use its dormant Brazil frequencies.  Some lack any plans to do so for the indefinite future.  The Department has made clear that any further requests for dormancy waivers would be limited to "specific city-pair limited-entry services where [the incumbent carrier] can demonstrate that circumstances warrant." Order 2001-11-15, at 4.  

The Department has already granted extraordinary relief well beyond the normal 90 day dormancy window, and no exceptional circumstances have been demonstrated that would warrant additional waivers for U.S.-Brazil services.  Carriers are well along with recovering and expanding their domestic and international service schedules.  The fact that American, United and Continental have not resumed service in the U.S.-Brazil market is merely reflective of their determination that better returns can be found elsewhere.  For example:

(1) American has announced a significant expansion of its U.S.-Japan schedule: “With our build-up of service throughout the Northeastern U.S., the availability of additional 777 aircraft, and sufficient slot capacity at Tokyo’s Narita Airport, this is a perfect time to begin the service.” American Press Release dated January 16, 2002, quoting Mike Gunn, American Executive Vice President of Marketing and Planning (emphasis added).

(2) United is rapidly building its business schedule at O’Hare: See,  United Press release dated March 12, 2002: “Chicago’s Hometown Airline Announces Expanded Schedule at its #1 Hub, Providing Customers More Flights and Destinations at O’Hare.”

(3) And, Continental is also not only rebuilding its prior schedule, but its busy adding new destinations – including Latin America from Newark!  See, Continental Press Releases: “Continental Airlines Announces New Nonstop Service Between New York and San Salvador” -- "Latin America has proven to be a popular destination for business travelers and vacationers alike," said a Continental spokesperson, "and our flights from Houston to El Salvador are nearly always full.  We can see a very real need for this new service." (February 18, 2002); see also, “Continental Airlines to Resume Nonstop Service Between New York/Newark and Tokyo/Narita” (March 5, 2002); and, “Continental Airlines Launches Fare Sale for New Houston-Amsterdam Nonstop Service” (March 13, 2002).

The fact that American, United and Continental have failed to resume their authorized Brazil services, but continue to grow and expand their networks elsewhere is compelling evidence that further dormancy waivers for these important limited-entry frequencies are not warranted.  It would be grossly inequitable to allow these carriers – all of which hold more permanent Brazil authority than Delta – to continue to warehouse Brazil frequencies under the shelter of dormancy waivers, while Delta is relegated to competing with temporary frequencies that could be pulled away at any time.  This seriously harms Delta’s ability to compete for long-term corporate accounts and tour business, which are important in the U.S.-Brazil market.

Delta responds more particularly to the answers of American, United and Continental as follows:

American
American holds 49 permanent Brazil frequencies, and, from a market structure standpoint, is the least deserving of any special consideration for dormancy waiver relief.  Even before the events that precipitated the current marketplace conditions, American had been struggling to use its over-abundance of Brazil frequencies productively, variously shifting them from one city-pair route to another.  See, 1999 U.S.-Brazil Combination Service Case, OST-99-6284.

The Department again has the opportunity to consider whether allowing American to continue to hold nearly half the entire U.S. allotment of Brazil frequencies is in the public interest.  American admits that it holds four frequencies that it will not be using for the entire remainder of 2002.  (AA answer at 1).  If the Department were to adopt American’s suggestion to place all unused frequencies at issue – whether or not they were subject to the explicit 90 day dormancy condition – then, American’s four dormant frequencies would be sufficient to fund Delta’s Atlanta-Rio de Janeiro service request.

United
United hopes to hide behind the shadow of its so-called “grandfather” frequency rights, and avoid having its frequencies placed at issue.  American has already spoken to that issue, and there is no need for Delta to elaborate further.  So long as four dormant frequencies are allocated for Delta’s permanent use, Delta takes no position as to the source.

The Department should take no comfort in the fact that United has “implemented plans for the reutilization of its seven [New York-Sao Paulo frequencies]” by opening them for sale in the CRSs on October 31.  (United answer at 3, 5).  United has already run that play once before.  Thus, when Delta sought an allocation of Brazil frequencies last year, United claimed that its frequencies should not be available to Delta because United would be marketing New York-Sao Paulo flights effective on December 15, 2001.  But, “the sale of such services did not meet United’s expectations, and as a result, they will be temporarily suspended again . . .” See, UA Answer, OST-01-10782 (December 12, 2001).  Here, United has nothing to lose by opening the frequencies for sale, trolling for customers, and again abandoning the service if advance sales “do not meet United’s expectations.”

Furthermore, Delta notes that United’s stated corporate objectives are to re-focus its energies on building its Chicago hub, and that United is drawing down service elsewhere to support that expansion.  See, United Press Release Dated March 12, 2002, supra.  As such, United’s commitment to resuming the stand-alone, point-to-point New York-Sao Paulo route is even more questionable.

Continental
Continental has sought a dormancy waiver for its four Newark-Rio de Janeiro frequencies though December 31, 2002, but has conspicuously failed to state any firm service plans.  Regardless, Continental has not alleged any exceptional circumstances that would warrant an extension beyond the April 1, 2002 date that the Department, after careful consideration, determined was the appropriate date for dormant frequencies to automatically revert for reallocation.  See, Order 2002-2-2 at 5 (“Having weighed and balanced these considerations, we decided, inter alia, that any limited-entry authorities not used for the applicable dormancy period though April 1, 2002, would be deemed dormant as of that date.”)

Continental’s answer and dormancy waiver request cite only generalized “marketplace uncertainties” as the reasons for allowing it to retain unused Newark-Rio de Janeiro frequencies.  CO Answer; CO Application OST-02-11615.  Yet, Continental has announced new Newark-Latin America service to San Salvador, where Continental “see[s] a very real need for this new service.”  CO press release (February 14, 2002).  Continental does not, apparently, see a similarly compelling need for Newark-Rio de Janeiro service.

In these circumstances, there is no conceivable public interest basis for granting Continental a further waiver for its four dormant Brazil frequencies.  It is evident that Continental places a higher priority on other international destinations (including in Latin America) than using its allocated frequencies to serve Brazil.  By contrast, Delta is ready, willing, and able put the frequencies to immediate and permanent productive use.

The four unused frequencies that Continental holds will now automatically expire on April 30, 2002, and should be immediately awarded to Delta to continue its highly beneficial daily service pattern between Atlanta and Rio de Janeiro.  It is no answer, as Continental suggests, to simply table the matter until the next winter season. CO at 3.  For the reasons explained by Delta, the constant shadow of doubt that is cast over Delta’s ability to continue daily Atlanta-Rio de Janeiro service harms Delta in the marketplace every day.  The Department should take immediate steps – as it said it would – to resolve these issues and to ensure that the maximum public benefits are derived from these important service opportunities.

WHEREFORE, for the foregoing reasons, and the reasons stated in Delta’s application Delta urges the Department to grant Delta four permanent U.S.-Brazil frequencies to continue daily Atlanta-Rio de Janeiro service.  
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�   The Department should immediately allocate Delta four permanent frequencies from among the many dormant and unused authorities that are currently available.  If, contrary to the compelling public interest in granting Delta immediate permanent authority, the Department were to extend any further waivers, then the Department should designate Delta as a backup carrier, should any carrier default on its dormancy waiver or stated restart plans, or cease service, for a period of one year.  


�  The Department was compelled last Friday to issue 30-day extensions of the Brazil dormancy waivers and Delta’s temporary frequency allocation because “the Department may not be able to complete its decision on the merits” prior to March 31.  See, Notices of Action Taken, Dockets OST-2002-11615, OST-1999-6248 and OST-2002-11627.  This procedural necessity in no way changes the immediate and compelling need for the Department to reach a final determination on the disposition of these frequencies.  Delta commends the Department on its effort to issue an interim Notice to ensure that services were not needlessly disrupted during the pendency of this case.  For the reasons stated in Delta’s Petition for Reconsideration of Order 2001-11-15, Delta had been concerned that the February 15 Brazil frequency Notice date would not allow for sufficient time to resolve these issues prior to March 31.  Now that the record is complete, Delta urges the Department to proceed as quickly as possible with the issuance of a Final Order.





