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	                    UNITED STATES OF AMERICA

            DEPARTMENT OF TRANSPORTATION

                    OFFICE OF THE SECRETARY

                             WASHINGTON, D.C.





    Issued by the Department of Transportation

 on the 12th day of August, 2003









Served: August 12, 2003

2002 U.S.-Ecuador All-Cargo Service Case

Docket OST-2002-12503
ORDER TO SHOW-CAUSE 

Summary

By this order, we tentatively award 15 weekly frequencies to U.S. carriers for U.S.-Ecuador all-cargo services, as follows: Atlas Air, Inc. (Atlas)-5; Florida West International Airlines, Inc. (Florida West)-5; Custom Air Transport, Inc. (Custom Air)-3; and Evergreen International Airlines, Inc. (Evergreen)-2.  We also tentatively award the requisite underlying exemption authority to Atlas, Custom Air, and Evergreen for their proposed services; and award certain route integration authority to Atlas and Evergreen.  

Background

Pursuant to the Air Transport Agreement between the United States and Ecuador, there are no limitations on the number of U.S. all-cargo carriers that may provide scheduled all-cargo service in the U.S.-Ecuador market.  However, there are limitations on the number of weekly frequencies that can be operated.

On May 30, 2002, delegations of the United States and the Republic of Ecuador signed “Minutes of the Meeting” to extend the application of the Air Transport Agreement of 1986 with certain modifications.  Pursuant to these minutes, U.S. all-cargo carriers may now operate a total of 30 weekly frequencies in the U.S.-Ecuador market, and the former aircraft substitution formula is no longer applicable.
  Currently, 15 weekly all-cargo U.S.-Ecuador frequencies are allocated, as follows:  United Parcel Service Co. (UPS)-7, Arrow Air, Inc. (Arrow)-5, and Gemini Air Cargo, 

Inc. (Gemini)-3.  Thus, there are 15 additional frequencies available for U.S. carrier scheduled all-cargo service, with no aircraft size limitations. 

By Notice dated June 14, 2002, the Department (1) instituted the instant proceeding to select a carrier or carriers to operate the additional 15 U.S.-Ecuador all-cargo frequencies; and (2) established a procedural schedule for the case. 
  We stated that we intended to allocate the available opportunities based on the applications and responsive pleadings filed.  We also stated that we intended to make our decision using written, show-cause procedures in accordance with Part 302 of our regulations (14 CFR Part 302).

Market Profile

The United States is Ecuador’s largest trading partner for both imports (25%) and exports (38%).  For calendar year 2001, Ecuador’s imports from the United States totaled an estimated $14 billion, and Ecuador’s exports to the United States totaled an estimated $4.8 billion.  Import commodities include machinery and equipment, chemicals, raw materials, fuels, and consumer goods; and exports include petroleum, bananas, shrimp, coffee, cocoa, cut flowers, and fish. 
   According to the Department’s T-100 data for the twelve months ended December 2001, U.S. carriers transported approximately 155,100,000 pounds of cargo between the United States and Ecuador, 76,600,000 pounds transported southbound, and 78,500,000 transported northbound.  

The Department’s T-100 data for on-flight origination and destination (O & D) traffic for the year ended 2001 revealed that the top four U.S. gateways for on-flight airfreight to and from Ecuador were: Miami (144,584,000 pounds), Los Angeles (3,144,000), New York (5,568,000), and Houston (1,190,000).  The two Ecuador gateways for on-flight airfreight to and from the United States were close to equally balanced, as follows: Guayaquil (78,000,000 pounds) and Quito (77,000,000).   

Applications and Responsive Pleadings

Atlas, Custom Air, Evergreen, Florida West, and Arrow each filed an application for use of the available frequencies between the United States and Ecuador. 
 
    Each would serve the general airfreight market. Atlas, Custom Air, and Evergreen each also seeks the requisite underlying 

exemption authority to provide the proposed services. 
 Atlas, Custom Air, Evergreen, and Florida West would be new-entrant carriers in the scheduled all-cargo U.S.-Ecuador market. 
  Arrow, a scheduled all-cargo incumbent, would be expanding its current services. 

Atlas has applied for six U.S.-Ecuador all-cargo frequencies. 
  It proposes to use the frequencies to provide six weekly roundtrip flights over a Miami-Quito-Guayaquil-Miami routing, using B-747-200 aircraft.  Atlas proposes to begin services as soon as possible after it has received the appropriate Ecuadorian licensing authorizations. 
    

Custom Air has applied for three U.S.-Ecuador all-cargo frequencies. 
  It proposes to use the frequencies to provide three weekly roundtrip flights over a Miami-Quito-Guayaquil-Miami routing, using B-727-200 aircraft. 
  Custom Air proposes to begin services as soon as the necessary regulatory approvals have been received.    

Evergreen has applied for two U.S.-Ecuador all-cargo frequencies. 
  It proposes to use the frequencies to provide twice-weekly roundtrip flights over a New York-Miami-Quito-Guayaquil-Miami routing, using B-747-100 or B-747-200 aircraft. 
  Evergreen proposes to begin services within 90 days of receipt of the appropriate Ecuadorian licensing authorizations. 

Florida West has applied for five U.S.-Ecuador all-cargo frequencies.  It proposes to use the frequencies to provide five weekly roundtrip flights over a Miami-Quito-Guayaquil-Miami routing, using B-767-300 aircraft. 
  Florida West proposes to begin services within 45 days of receipt of all governmental approvals.    

Arrow has applied for five additional U.S.-Ecuador all-cargo frequencies.  It proposes to use the additional frequencies, along with its current allocation of five frequencies, to provide daily roundtrip service in the Miami-Quito market, using B-747-200 and DC-10-30 aircraft, and to provide three times weekly roundtrip service in the Miami-Guayaquil market, using DC-8-62 or DC-8-63 aircraft. 
  Arrow proposes to begin services as soon as possible.

Position of the Parties

Each of the applicants filed answers and replies to the other, with the exception of Arrow, which did not file an answer to the applications, although it did file a consolidated reply.  

Atlas maintains that it should be awarded all six frequencies as requested; that it has vast experience in the South America market, including experience operating U.S.-Ecuador charters; that it will compete vigorously for U.S.-Ecuador traffic; and that it will use large B-747 freighter aircraft, making maximum use of valuable bilateral rights.  Atlas states that the Department’s primary goal in this case should be maximization of competitive impact.  Atlas maintains that this goal will not be achieved if the Department awards frequencies to all five applicants and reduces the size of each award to satisfy the overall 15-frequency limit.  Atlas argues that Arrow’s service proposal, as presented in Arrow Exhibit R-4, only requires two additional frequencies, not five, and that an award of five frequencies to Arrow would be a waste of valuable bilateral rights.  Atlas also notes that, because of the elimination of the wide-body frequency limitation in the last round of U.S.-Ecuador negotiations, Arrow can upgrade its flights to wide-body aircraft, including the B-747-200 and DC-10-30s shown in its service proposal, which would double its U.S.-Ecuador capacity.   Atlas states, further, that Custom Air should not be awarded any U.S.-Ecuador frequencies because of its lack of Ecuador experience and its proposed operation of B-727-200 aircraft that would limit the bilateral benefit of its frequency usage.  Atlas maintains that, under this scenario, there still would be three new carriers providing competition in the U.S.-Ecuador market.

Custom Air maintains that it has developed a proposal that is well-suited for the market, using either narrow-body (B-727-200) or wide-body (DC-10-10 or DC-10-30) aircraft to meet market demands; that it has developed significant relationships in the flower growing and importation businesses; that it has the expertise, staff, and infrastructure required to meet the demands of a schedule on a reliable basis; and that it is familiar with the operating and business environment of the region.  Custom Air urges that the Department take this opportunity to maximize the number of competitors in the market, and not to bolster the market share of incumbent carriers.  In this regard, Custom Air urges that the Department deny the request of the incumbent, Arrow; reduce by one the frequency request of Atlas; and grant in full the remaining frequency requests in this proceeding.  Custom Air maintains that, by allowing all of the applicants a place at the table, the Department would bring the market closest to a true open-entry scenario.

Evergreen maintains that it is the only applicant offering new scheduled all-cargo service to Ecuador from New York, providing significant new benefits to the shipping public; that it would be a new entrant in the U.S.-Ecuador market capable of providing beneficial competition; that it has proposed a reasonable level of service which can be sustained over the long haul; that it has proposed use of equipment best suited for the market; and that, through its New York gateway, it can offer improved Asia-Ecuador service, while still providing significant capacity in the Miami-Ecuador market.  Evergreen supports Custom Air’s recommendation for the allocation of the available frequencies, as outlined above.  Evergreen states, however, that, in the event that the Department decides to grant Arrow additional frequencies and to deny the application of one of the other applicants, the disappointed applicant should be Custom Air because of its lack of experience in conducting scheduled operations and its proposed use of aircraft offering far less capacity than the other applicants.

Florida West maintains that its proposal is the most reasonable based on actual operating experience in the market and the most likely to provide significant competition on a long-term basis; that it has extensive and successful experience in the Ecuador charter market; that it has a longstanding interest in operating scheduled flights in the Miami-Ecuador market; that it has proposed use of highly efficient wide-body aircraft; and that its commitment to the South American cargo markets makes Florida West a logical choice for award of five weekly frequencies.  Florida West urges the Department to deny the applications of Custom Air, Evergreen, Arrow, and Atlas. 

Arrow contends that it has made maximum use of its current five-frequency allocation in the U.S.-Ecuador market and that it needs an additional five frequencies to continue to offer the shipping public the flight options consistent with market demand.  Arrow urges the Department to grant it the five additional frequencies and to allocate the remaining 10 to new, competitive entrants.  In this regard, however, Arrow states that an award of six frequencies to Atlas while denying Arrow’s request for five additional frequencies would produce an anomalous result of giving a new entrant a greater number of total frequencies in the market than that of the incumbent, Arrow – a result that would not be in the public interest.  And, with respect to Custom Air, Arrow states that its proposed use of B-727 aircraft is useful for ad hoc charter service but cannot successfully provide the kind of additional capacity required by shippers.

Arrow states that, in this regard, grant of Custom Air’s request would be a disservice to the public interest.

Civic Party/Other Comments

The Port Authority of New York and New Jersey (Port Authority) filed an answer in strong support of Evergreen’s application, stating that the applicant offers the only all-cargo scheduled service from New York to Ecuador.  The Port Authority states that trade between the United

States and South America is characterized by an imbalance between exports and imports, with imports outpacing exports to Ecuador by a ratio of over 10 to 1.  The Port Authority maintains that Evergreen’s proposal would even that balance by supplementing the southbound service with traffic coming from Asia, via New York.  The Port Authority also states that, while the New York/New Jersey market is one of the largest consumers of flowers and live plants, vegetables, and seafood in the United States, air cargo services of these commodities has been through Miami, with the distribution of these goods to final consumer markets via roadway.  The Port Authority maintains that the selection of Evergreen will improve product delivery and will benefit the New York/New Jersey airport community and the region in general.

The Export Flower Association of Ecuador also filed an answer in support of Evergreen’s application, stating that there are no freighter services between New York and Ecuador and that Evergreen’s new service would increase the volume of exports from Ecuador, benefiting the flower exporters and importers in the United States.  

Tentative Decision

We have tentatively decided to award the 15 weekly U.S.-Ecuador all-cargo frequencies as follows: Atlas-5; Florida West-5; Custom Air-3; and Evergreen-2.
  We have also tentatively decided to award the requisite underlying exemption authority to Atlas, Custom Air, and Evergreen to provide the services proposed, and to award Atlas and Evergreen the route integration authority requested. 

In considering how best to allocate the new frequencies, we recognized that the doubling of available frequencies -- and the potentially even greater capacity expansion possible in light of the elimination of the wide-body counting formula -- presented a genuine market-opening opportunity.  This opportunity is all the more meaningful when viewed against the background of the long history of our restrictive bilateral relationship with Ecuador.  Against this background, we tentatively conclude that the public interest is best served by allocating frequencies in this proceeding to the new-entrant applicants.  We tentatively conclude that this approach will most promote competition, while providing a broad combination of service to shippers and significantly expanding the use of our rights under the U.S.-Ecuador aviation agreement.  

The new-entrant proposals in this case reflect a diversity of routing patterns.  Specifically, Atlas would offer certain third-country (Europe and Asia) traffic options by linking its new Ecuador flights with other flights to and from Miami; Evergreen would offer certain third-country traffic options by linking its Ecuador-U.S. service with its U.S.-Asia service; Evergreen would also offer U.S.-Ecuador service from New York (via Miami) and proposes service at Latacunga, as an alternate stop to Quito, depending on traffic demands; Custom Air would focus on the nonstop U.S.-Ecuador market with service from Miami; and Florida West would serve the U.S.-Ecuador market from Miami with stops in Panama City and Lima, southbound, during low-traffic seasons.
  Further, we note that all of the new-entrant carriers in this case have experience providing either charters and/or scheduled all-cargo services in international markets, including Latin America, and all of the new-entrant carriers have stated that they have the aircraft available to commence the services proposed. 

Arrow has argued that it needs five additional frequencies in order to maintain its proportional share of the market and that such an award would not limit or reduce the number of scheduled U.S. all-cargo carriers in the market.  We note, however, that in light of the elimination of aircraft size limitations from the U.S.-Ecuador bilateral understandings, Arrow could now significantly increase its capacity in the U.S.-Ecuador market -- without the need for an award of any of the additional frequencies at issue here -- by proceeding to introduce on its existing services the type of wide-body aircraft it has proposed using in its illustrative service proposal.  Against this background, we have tentatively concluded that the diverse service benefits and increased market competition offered by the new-entrant carriers outweigh the benefits of increased frequencies by Arrow.  

While tentatively proposing to authorize the services of all of the new-entrant carriers in this proceeding, we have tentatively decided to reduce, by one, the total number of frequencies requested by Atlas.  We tentatively believe that an allocation of five frequencies to Atlas will be adequate to commence new scheduled U.S.-Ecuador all-cargo services, and is in line with our overall approach of ensuring a wide range of new competitive opportunities in the market.

Finally, we tentatively do not agree with the parties requesting that we deny Custom Air’s application because of the carrier’s narrow-body U.S.-Ecuador service proposal and its asserted lack of experience in providing scheduled international service.  Presented with an opportunity to significantly expand U.S.-carrier service into a market that previously was much more restrictive, we tentatively prefer to maximize the new entrant possibilities rather than attempt to substitute our judgment for that of the marketplace in ultimately deciding which combination of service and equipment will prove most responsive to shipper needs.   Custom Air has presented evidence to show that it has provided certain charter and scheduled services that have prepared the carrier for providing new scheduled all-cargo services in the U.S.-Ecuador market.  In short, and taking into account the circumstances presented, we tentatively conclude that Custom Air has offered a valid basis for selection in this proceeding.  

Economic Authority/Conditions

To the extent necessary, we propose to grant the underlying economic authority requested by the applicants and required in order for the carriers to provide the services proposed.  In addition, we tentatively propose to grant certain route integration authority requested by Atlas and Evergreen. 

U.S.-Ecuador frequencies are valuable route rights obtained by the U.S. in exchange for Ecuadorian carriers’ rights to serve the United States.  It is not the Department’s policy to permit frequencies to lie dormant, particularly where other U.S. carriers have specific plans to use them.  Therefore, consistent with our standard practice, we propose to require that the services with these frequencies be instituted within 90 days from the date of issuance of a final order in this proceeding.  We also propose, consistent with our standard practice, that the frequencies allocated in this proceeding will be subject to our standard 90-day dormancy condition, wherein any frequency not operated for a period of 90 days (once inaugurated), would be deemed dormant, except where service in the market is seasonal.  Where seasonal services are at issue, however, a carrier must notify the Department that its operations are of a seasonal nature, otherwise the dormancy condition would apply.  Under the dormancy condition, if any of the frequencies allocated are not used for a period of 90 days (once inaugurated), the frequency allocation with respect to each dormant frequency would expire automatically and the frequency would revert to the Department for reallocation. 
  

ACCORDINGLY,

1.  We tentatively allocate the 15 available U.S.-Ecuador all-cargo frequencies as follows:  Atlas Air, Inc.-5; Florida West International Airlines, Inc.-5; Custom Air Transport, Inc.-3; and Evergreen International Airlines, Inc.-2;

2.  To the extent not tentatively granted, we tentatively deny the requests for frequency allocations;

3.  We direct any interested parties having objections to our tentative decisions set forth in this order and in ordering paragraphs 1 and 2, above, to file their objections with the Department’s Docket Section, Docket OST-2002-12503, U.S. Department of Transportation, 400 Seventh Street, SW Washington, DC  20590, no later than 10 calendar days from the date of service of this order; answers thereto shall be filed no later than 7 calendar days thereafter; 

4.  If timely and properly supported objections are filed, we will afford full consideration to the matters or issues raised by the objections before we take further action; 

5.  If no objections are filed, we will deem all further procedural steps to have been waived, and will proceed to enter a final order; 

6. To the extent not granted, we deny all motions and requests in the captioned dockets; and

7.  We will serve this order on the parties to the captioned docket of this order, the Ambassador 

to Ecuador in Washington, DC; the U.S. Department of State (Office of Aviation Negotiations); and the Federal Aviation Administration. 

By:  







SUSAN McDERMOTT








Deputy Assistant Secretary for 






  

  Aviation and International Affairs

(SEAL)

An electronic version of this document is available on the World Wide Web at:

http://dms.dot.gov//reports/reports aviation.asp
















APPENDIX A

APPLICATIONS FOR U.S.-ECUADOR ALL-CARGO FREQUENCIES – DOCKET OST-2002-12503
	Applicant
	Weekly Frequencies

Requested 
	Routing
	 Aircraft
	Capacity

 (Lbs.)
	Startup Date

	Arrow 
	5
	MIA-UIO-GYE 1  

 
	DC-8-62

DC-8-63 

DC 10-30

B-747-200
	78,400

90,000

150,000

200,000
	Upon award of frequencies.

	Atlas 
	6
	MIA-UIO-GYE


	B-747-200
	246,000
	As soon as possible after receipt of Ecuadorian authority.

	Evergreen
	2
	JFK-MIA-UIO-GYE 2

	B-747-100 or 

B-747-200
	200,000

246.000
	Within 90 days of receipt of Ecuadorian authority.

	Florida West 
	5
	MIA-UIO-GYE 3

	B-767-300
	120,000
	Within 45 days of its receipt of all govern-mental approvals.

	Custom Air
	3
	MIA-UIO-GYE
	B-727-200 
	58,000
	As soon as the necessary regulatory approvals are received.




Airport Codes:  GYE-Guayaquil, JFK-New York, MIA-Miami, UIO-Quito
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SUMMARY OF ADDITIONAL ISSUES RAISED IN THE 

2002 U.S.-ECUADOR ALL-CARGO SERVICE CASE

Arrow’s Existing Frequencies

Additional issues have been raised in this proceeding, including the concerns of all of the other applicants regarding Arrow’s current five-weekly frequency allocation and whether or not Arrow actually needs additional frequencies to serve the U.S.-Ecuador market.  Specifically, Atlas, Custom Air, Evergreen, and Florida West contend that an award to Arrow in this proceeding will not achieve the Department’s goal of fostering a competitive marketplace, when the consequence is to preclude competitive services by new entrant carriers.  In this regard, Atlas, Evergreen, and Custom Air have questioned Arrow’s need for five frequencies, noting that Arrow’s illustrative service proposal in its Exhibit JW-C shows use of only two additional frequencies.  All of the other applicants also question Arrow’s “purported need” for the additional frequencies when, because of the elimination of the wide-body frequency limitations in the last round of U.S.-Ecuador negotiations, Arrow can now upgrade its flights to wide-body aircraft, as shown in its illustrative service proposal, and increase significantly its capacity in the market without the award of additional frequencies.

In response to these arguments, Arrow states that it does not oppose the entry of a new carrier, but that Arrow requires the award of five additional frequencies to allow it to continue as an effective competitor in the Ecuador market.  Arrow argues, further, that an award to Arrow will not limit or reduce the number of scheduled all-cargo carriers in the U.S.-Ecuador market and, therefore, is not anti-competitive; and that such an award will, indeed, enhance the beneficial effects of competition and make Arrow a viable service option.  With respect to the questions regarding Arrow’s illustrative service proposal, Exhibit JW-C, Arrow explains, “ the illustrative schedule provided by Arrow was intended only to illustrate how proposed services would be integrated with its existing services to Latin America, via intermediate and beyond points.” 1  Arrow provides a clarification exhibit that reflects a total of 10-weekly frequencies in the U.S.-Ecuador market. 2

Alleged Relationships

Additional issues raised in the pleadings in this case involve various alleged relationships between and among the applicants.  Evergreen alleges that Arrow, Atlas, and Florida West appear to be involved in relationships with each other or with incumbents in the U.S.-Ecuador market.  Evergreen states that inter-carrier competition might not be fostered, and could even be harmed, if any of these applicants is awarded new or additional Ecuador rights.  Florida West and Evergreen similarly allege an Arrow/Atlas/Air Global International (AGI) relationship, arguing that the Department must consider Atlas and Arrow as the same carrier for the purpose of an award in this proceeding because of the anticompetitive effects that would flow from Arrow’s dedication of new frequencies that might be operated through a wet lease with Atlas.  And, finally, Arrow and Evergreen allege that any award to Florida West would be an award to Lan Chile, explaining that most, if not all, of Florida West’s charter operations to and from Ecuador are for Lan Chile.  Evergreen argues that, before the Department 
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awards frequencies to Florida West, the carrier should demonstrate that Florida West serves the needs of individual U.S.-Ecuador shippers and not just the needs of a “Chilean sister airline.”  3
In response to these allegations, Atlas maintains that the Arrow/Atlas relationship argument has no factual foundation, and that there is no contractual obligation on Arrow’s part to wet lease aircraft from Atlas for U.S.-Ecuador service.  Atlas goes on to say that it understands that Arrow uses wet-lease services provided by other airlines, and that even Evergreen is free to negotiate an arrangement with Arrow to operate Evergreen’s proposed U.S.-Ecuador service.  Atlas also maintains that the AGI relationship argument similarly is unsound.  Atlas explains that AGI, an indirect air carrier, is an Atlas customer, but that the commercial relationships are independent of one another.  With respect to the Florida West/Lan Chile relationship, Florida West states that it has leased aircraft from a variety of operators including Lan Chile, and that leasing aircraft is a cost-effective way for a small carrier such as Florida West to obtain the aircraft it needs for particular markets.  Florida West maintains that there is nothing unusual about Florida West’s dry lease of aircraft with Lan Chile, and that the Department has already thoroughly reviewed the Florida West/Lan Chile arrangement and has not required its modification.

Evergreen’s New York Service
Florida West argues against Evergreen receiving any frequencies, noting that its proposal to serve New York is untested and unproven and that there is no demand for such service.  Florida West maintains that Evergreen has proposed service originating in New York despite the fact that the Department’s traffic data, as well as Evergreen’s own experience, demonstrate that Miami is clearly the gateway of choice for Ecuador.  Arrow similarly questions the economic value of Evergreen’s proposed twice-weekly New York-Miami-Ecuador services, stating that, if New York was a viable point for scheduled all-cargo flights to Ecuador, the market would have service today and Arrow would be a competitor.  Arrow explains that Miami has historically accommodated traffic moving to and from the east coast and other behind Miami gateway points via efficient and economic intermodal service.

In response, Evergreen states that it recognizes that Miami is the primary gateway for U.S.-Ecuador traffic, “given that Miami has by far the greatest amount of service.”  4  Evergreen states its belief, however, that the shipping public would take advantage of single-plane all-cargo Ecuador service to and from New York.  Evergreen states, further, that the Port Authority of New York and New Jersey also support the service as highly valuable.  Evergreen notes that while the Miami-Ecuador market will receive a plethora of new competitive all-cargo service and a substantial volume of new capacity, Evergreen is the only applicant offering new single-plane all-cargo service to shippers/receivers in New York and the industrial Northeast, as well as improved Asia-Ecuador service, while still providing significant capacity in the Miami-Ecuador market. 
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Non-U.S.-Ecuador Service

Florida West takes issue with the proposals of both Atlas and Evergreen in regard to their abilities to access third country markets (Asian, European, and South Pacific) and provide non-U.S. shippers with access to Ecuador.

Florida West argues that, in doing so, these applicants offer reduced competitive benefits of their services at the Miami gateway by displacing U.S.-Ecuador shipments on U.S.-Ecuador flights.  

In response, Atlas argues that the Europe-Ecuador market is a good traffic source and can be effectively tapped by flights routed via other countries, such as the United States.  Atlas explains that, to the extent that Atlas can route Europe-Ecuador traffic via Miami, Atlas will be able to compete effectively against third-country carriers, successfully employing the “time-tested network approach,” producing lower costs, more shipper options, and greater competition. 5  

Custom Air’s Experience and Proposal

As discussed above, all of the other applicants have criticized Custom Air in this proceeding because of its narrow-body, three flights a week service proposal; its lack of foreign scheduled service; and its lack of experience in Ecuador and South America.  The competing applicants also note that, while Custom Air has stated its intent to acquire several DC-10 aircraft that it may use for its U.S.-Ecuador services, the record reflects no definitive commitment to acquire such aircraft.

In response, Custom Air argues that the B-727-200 is a viable aircraft used in scheduled service (primarily by Amerijet International) between Miami and points in Latin America and the Caribbean, and it is being used on a charter or scheduled basis (on behalf of DHL International) between Miami and Central and South America.  Custom Air reiterates, however, that it expects to lease DC-10-10 or DC-10-30 aircraft by the end of 2002, and that if the needs of Custom Air’s clients warrant, it will be able to upgrade its aircraft to wide-body.  Custom Air also states that, contrary to assertions made by the other applicants, Custom Air does have considerable experience operating “scheduled charter service” and has developed a reputation for dependability. 6  Custom Air states that it has been a frequent provider of scheduled lift for the U.S. Postal Service, and is currently operating a daily scheduled Postal Service route between Miami and San Juan, Puerto Rico.  Custom Air also maintains that it has provided international service—particularly within Latin America, and that it operated under a long-term wet lease to Avensa at Quito and Guayaquil last year.  

� Under the Air Transportation Agreement of 1986, the use of wide-body aircraft required more frequencies than the use of narrow-body aircraft.


�   Existing U.S.-Ecuador all-cargo frequencies may now be used for either wide- or narrow-body aircraft service. 


�   By Notice dated July 3, 2002, we (1) released certain service segment, cargo traffic, and on-flight market data to assist the applicants in supplementing their applications and/or for completing their analyses of other applications; and (2) revised the procedural schedule to permit the applicants to avail themselves of the released data. 


�   Source:  CIA World Factbook, 2002.


�   Atlas, Custom Air, Evergreen, and Arrow each filed supplements to their applications.


�   See Appendix A for a summary of the proposals.


�   Arrow and Florida West already hold the requisite underlying authority to conduct the operations proposed here.  Specifically, Arrow holds exemption authority to conduct U.S.-Ecuador all-cargo service by Notice of Action Taken dated September 25, 2000, Docket OST-95-229.  Arrow filed a timely renewal application to keep its authority in effect pursuant to the provisions of the Administrative Procedure Act, 5 U.S.C. 558(c), pending action on the renewal application.  The renewal application remains pending at this time and will be handled by separate order or notice.  Florida West holds certificate authority to conduct U.S.-Ecuador all-cargo services (see Route 599 issued by Order 99-12-7, in Docket OST-98-4793).


�   Atlas and Florida West currently operate charter services between the United States and Ecuador.  


�   Arrow currently uses its five frequencies to provide Monday, Tuesday, Thursday, Friday, and Sunday scheduled service between Miami and Quito/ Guayaquil.  Arrow supplements this scheduled service with charter flights on Wednesday and Saturday. 


�   Atlas also requests exemption authority to serve the U.S.-Ecuador market and to combine that exemption authority with its other exemption and certificate authorities.


�   Atlas states, however, that it has been advised by counsel in Quito that the Ecuadorian licensing process is likely to take 90 – 120 days and that, if the Department imposes its routine 90-day startup condition, Atlas may ultimately need to request a modest startup extension once the licensing process gets under way.  Atlas Application at 5.


�   Custom Air also requests exemption authority to serve the U.S.-Ecuador market.


�   Custom Air states that it may shift to DC-10-10 or DC-10-30 aircraft once those aircraft types are introduced into its fleet.  Custom Air Application at 3.


�   Evergreen also requests exemption authority to serve the U.S.-Ecuador market and to combine that exemption authority with its other exemption and certificate authorities.


�   Evergreen states that the point Latacunga, Ecuador, might be substituted for Quito depending upon cargo demand.


�   Florida West states that it will operate its five frequencies year-round and will supplement the scheduled frequencies with additional charter operations during peak holiday periods.


�   Three of the Miami-Quito flights will serve the routing: Miami-Caracas-Quito-Guayaquil-Miami; three of the Miami-Quito flights will serve the routing: Miami-Caracas-Quito-Bogota-Miami; and one of the Miami-Quito flights will serve the routing: Miami-Quito-Guayaquil-Miami. 


� We have summarized below a number of elements from the pleadings.  We have summarized various other issues raised in the pleadings in Appendix B.


� We tentatively find that our action here would not constitute a “major regulatory action” under the Energy Policy and Conservation Act of 1975, as defined by section 313.4(a)(1) of the Department’s Regulations.


�   Based on officially noticeable data, we tentatively find that Atlas, Evergreen, and Florida West are fit, willing, and able to provide the proposed services.  (See Order 2001-4-32 for Atlas, Order 2003-5-27 for Evergreen, and Order 98-2-6 for Florida West.)  Regarding Custom Air, which holds exemption authority to serve Costa Rica and the Dominican Republic (see Notice of Action Taken dated May 23, 2003, Docket OST-2003-15206), we tentatively find the applicant qualified to provide the proposed all-cargo services at issue here.


�  As discussed in Appendix B, Florida West and Evergreen raised concerns about an asserted Atlas/Arrow relationship, citing anticompetitive effects that would flow from Arrow’s use of new frequencies that might be operated through a wet lease with Atlas.  Similarly, Arrow and Evergreen have raised concerns about an alleged Florida West/Lan Chile relationship, maintaining that any award to Florida West would also be an award to Lan Chile.  We are unpersuaded by such arguments and tentatively find that the record in this case does not convince us of the views set forth by the respondents; nor does it support our reaching a different tentative decision in this proceeding. 


�   As we have stated, the frequencies allocated represent valuable rights obtained in exchange for rights to Ecuadorian carriers.  Accordingly, we remind the selected carriers that the frequencies are for weekly operations.  A scheduled carrier may not bank frequencies from one week to another, and failure to use the frequencies on a weekly basis will result in the forfeiture of the unused frequencies. 


�   The original filing should be on 8½" x 11" white paper using dark ink and be unbound without tabs, which will expedite use of our docket imaging system.  In the alternative, filers are encouraged to use the electronic filing submission capability available through the Dockets/DMS Internet site (http://dms.dot.gov) by following the instructions at the web site.


�  Since we are providing for the filing of objections to our tentative decision, we will not entertain petitions for reconsideration of this order.


1    Arrow proposes to use the five new frequencies, in addition to its current five frequencies, to provide daily roundtrip service in the Miami-Quito market, using B-747 and DC-10 aircraft, and to provide three times weekly roundtrip service in the Miami-Guayaquil market, using DC-8 aircraft.  Three of the Miami-Quito flights will serve the routing: Miami-Caracas-Quito-Guayaquil-Miami; three of the Miami-Quito flights will serve the routing: Miami-Caracas-Quito-Bogota-Miami; and one of the Miami-Quito flights will serve the routing: Miami-Quito-Guayaquil-Miami.  Arrow states that it would operate over the Miami-Quito route via the following intermediate points, as demand warrants:  Bogotá, Colombia; Caracas, Venezuela; Guatemala City, Guatemala; Lima, Peru; Managua, Nicaragua; Port of Spain, Trinidad; Panama City, Panama; San Salvador, El Salvador; San Pedro Sula, Honduras; San Jose, Costa Rica; and San Juan, Puerto Rico.


2    Evergreen states that the point Latacunga, Ecuador, might be substituted for Quito depending upon cargo demand.  


3    Florida West states that it will operate its service with stops in Panama City and Lima during low-traffic seasons.





1    Consolidated Reply of Arrow at 1.


2    Arrow reply, Exhibit No. 1.





3    Arrow reply at 6.


4    Evergreen reply at 6


5    Atlas Reply at 4.


6    Custom Air Reply at 3.





