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Atlas Air, Inc. (“Atlas”) hereby requests a further waiver of the 90-day dormancy condition applicable to five (5) of its ten U.S.-Brazil all-cargo frequencies through October 15 or until 120 days after issuance of the Department’s final order in Docket OST-01-10239, whichever occurs first.   In support of this request, Atlas states as follows:

1.    By Order 2001-11-15, the Department granted all U.S. air carriers holding limited-entry international route authority a waiver of applicable dormancy conditions through March 31, 2002.  In that order, the Department stated that dormant authority not put to use by April 1 would revert automatically to the Department on that date unless a further waiver were obtained. 

2.    By Notice of Action Taken, dated March 29, 2002, the Department granted Atlas’ request for a 30-day waiver of the dormancy condition, through April 30, 2002.  In its application, Atlas had explained that it needed to finalize customer arrangements and complete the revision of systemwide schedules before it would be in a position to put all of its U.S.-Brazil frequencies to use.

3.    In recent weeks, it has become evident that Atlas will not be in a position to use all ten frequencies by April 30 and, therefore, that a further dormancy waiver is required.  One reason is unexpected delay and a continuation of difficulties in finalizing customer arrangements in the face of sluggish demand for U.S.-Brazil cargo lift, which economically marginalizes new services.  The present inability to extend Brazil flights to Argentina, which is in an economic depression, is also a complicating factor.  As the Department has recognized, the tragic events of September 11 have had a major dampening impact on air service demand in markets around the globe, and the impact is still being felt.  That certainly is the case in the U.S.-Brazil market; the industry consensus is that the market will not enjoy a substantial recovery until late 2002. 

4.    Another reason for a further dormancy waiver is recently encountered third-country resistance to flight routings that combine Atlas’ Brazil services and other contemplated Latin America services.  With U.S.-Brazil traffic at a relatively low level, third-country traffic revenues take on special importance.    

5.    Still another reason is the uncertainty caused by the now-impending issuance of the Department’s final order in Joint Application of Atlas Air Worldwide Holdings, Inc., Docket OST-01-10239.   In that proceeding, the Department is evaluating whether to approve the de facto transfer of the international route and related authorities of Polar Air Cargo, Inc. (“Polar”) to Atlas’ parent, Atlas Air Worldwide Holdings, Inc. (“Atlas Holdings”).  The Department tentatively found in Order 2001-12-15 that the transfer of Polar’s Brazil designation and frequencies should be disapproved, and Atlas Holdings, Atlas and Polar subsequently objected to that finding.  Because there was no way to ascertain when the outstanding issues would be resolved and a final order would be issued, Atlas undertook its Brazil schedule planning without a sense of whether Atlas and Polar would each continue to hold Brazil designations.  Recently, we were advised that a proposed final order is undergoing Presidential review.  Under 49 U.S.C.§41307, the review process must be completed within 60 days from the date the order was submitted to the President.  Issuance of a final order thus is imminent, and the substance of the order will materially impact the way Atlas serves Brazil.

6.    The above factors would make it extremely difficult for Atlas to implement a full pattern of Brazil service by the April 30 cut-off date.  Until demand increases can spur completion of customer arrangements, foreign government issues can be resolved and it becomes clear whether Polar will have to wind down U.S.-Brazil operations, Atlas cannot reasonably determine appropriate Brazil flight frequency or routings.   To guard against frequency forfeiture during this time of uncertainty, Atlas requests an additional dormancy waiver with respect to five of its ten U.S.-Brazil frequencies.  Atlas seeks the waiver through October 15, 2002 or until 120 days after issuance of the final order in the de facto route transfer proceeding, whichever occurs first.  If the President decides not to disapprove the proposed order, the order will be issued no later than early June, and the waiver would expire by early-October, providing 120 days for Atlas to finalize and implement its new Brazil service plans.  An October 15 cut-off date would prevent the waiver from being open-ended in the unlikely event that the President disapproves the proposed final order.
 

7.    When the Department granted the blanket six-month dormancy waiver to U.S. carriers, it recognized the pervasiveness of the impact of September 11 on worldwide air service demand  and accepted the fact that further waivers might be necessary in particular instances.  According to the Department, “we recognize that specific cases may call for relief going beyond that which we have deemed justified on a blanket basis.  In this regard, carriers are free to seek extension of the dormancy waiver  .  .  .  where they can demonstrate that circumstances warrant.”  Order 2001-11-15 at 4.  Subsequently, in response to depressed market conditions similar to those present in the U.S.-Brazil market, the Department granted dormancy waiver extensions of between six months and one year to Continental, Continental Micronesia, Delta, Evergreen and Polar in a variety of Asia, Mideast, and South American markets.  See Dockets OST-2002-11615, OST-2002-11614, OST-2002-11706, OST-01-8878, OST-96-2025 and OST-98-3652.  In those cases, the Department recognized the need to assist the U.S. airline industry recovery by showing continuing flexibility to carriers holding international route rights in limited-entry markets.  It is in the public interest for the Department to act in the same accommodating fashion here, by granting Atlas’ modest request for a further dormancy waiver. 

WHEREFORE, Atlas Air, Inc. requests (1) a further waiver of the 90-day dormancy condition applicable to five (5) U.S.-Brazil all-cargo frequencies through October 15 or until 120 days after issuance of the Department’s final order in Docket OST-01-10239, whichever occurs first, or (2) such other, further and different relief as it may deem consistent with the public interest and this application.

Respectfully submitted,

Russell E. Pommer

Associate General Counsel & Director

   of Regulatory Affairs

ATLAS AIR, INC.

901 15th Street, N.W., Suite 400

Washington, D.C.  20005

April 12, 2002




CERTIFICATE OF SERVICE


I hereby certify that I have, this 12th day of April 2002, caused a copy of the foregoing application to be served by fax on all persons listed below:

	        Name
	Representing

	
	

	Carl B. Nelson, Jr.
	American

	R. Bruce Keiner, Jr.
	Continental

	Robert E. Cohn
	Delta

	Nathaniel P. Breed, Jr.
	FedEx

	Jeffrey A. Manley
	Polar, United

	David L. Vaughan
	UPS

	Moffett Roller
	Gemini

	Thomas V. Lydon
	Evergreen
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� For instance, if the Department finds that Polar should lose its Brazil designation and frequencies, it will be in Atlas Holdings’ corporate interest for Atlas to adjust service in an attempt to accommodate Polar’s Brazil traffic.


  


�  In their objections to Order 2001-12-15, Atlas Holdings, Atlas and Polar asked the Department, at a minimum, to allow Polar to keep operating to Brazil until 60 days after notification by the successful Brazil route case applicant that it has secured all necessary governmental authorizations and is prepared to commence operations.  Because of the time needed to conduct a route case, that would occur well after early October.  Should Atlas find that it needs planning time beyond  then, either because Polar is continuing Brazil operations or for some other reason, Atlas will file a new waiver request.
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