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UNITED STATES OF AMERICA

DEPARTMENT OF TRANSPORTATION

OFFICE OF THE SECRETARY

WASHINGTON, DC
Issued by the Department of Transportation

on the 12th day of September, 2003 










Served: September 12, 2003

	2002/2003 Hong Kong Fifth-Freedom All-Cargo 

Frequency Proceeding
	       Docket OST-2002-14049


FINAL ORDER

Summary

By this order, we make final, except as noted, our tentative findings and conclusions set forth in Order 2003-7-17 and allocate to U.S. carriers the 40 Hong Kong fifth-freedom all-cargo frequencies available for U.S. carrier services for 2002/2003.

Background

The 2002 Memorandum of Understanding (MOU) between the United States and Hong Kong
 significantly expanded opportunities for U.S.-carrier fifth-freedom all-cargo services from eight weekly frequencies (the number available prior to the 2002 MOU) to a total of 64 weekly frequencies over a three-year, phase-in period.  Under the terms of the MOU, 24 frequencies were immediately available, 16 additional frequencies become available October 26, 2003,
 and the remaining 16 frequencies become available in 2004.  The 2002 MOU does not limit the number of U.S. carriers that may be designated to serve the Hong Kong-fifth-freedom market.  However, the it does limit the number of frequencies that may be operated to specific cities.

By Order 2002-12-11, the Department instituted this proceeding for selection of carriers to operate 40 of the newly acquired fifth-freedom frequencies (those immediately available and those available October 26, 2003).  That order also specified that the eight frequencies available to U.S. carriers for fifth-freedom services prior to the 2002 MOU were not under consideration in the instituted proceeding and that the remaining 16 frequencies that become available in 2004 will be the subject of a future proceeding.  

The instituting order also set forth provisions in the MOU regarding how the frequencies must be counted and included an evidence request for the use of applicants in presenting their cases to the Department.  Petitions for reconsideration were filed concerning the Department’s statement for counting frequencies and the evidence request attached to the instituting order.  By Order 

2003-2-27, the Department disposed of various issues raised in petitions for reconsideration of the instituting order and established a new procedural schedule for the submission of evidentiary materials.

Six applicants sought frequencies in this case:  Evergreen International Airlines, Inc. (Evergreen), Federal Express Corporation (FedEx), Kalitta Air LLC (Kalitta), Northwest Airlines, Inc. (Northwest), Polar Air Cargo, Inc. (Polar), and United Parcel Service Co. (UPS).  By Order 2003-7-17, the Department tentatively allocated the 40 frequencies at issue among the six applicants as follows:

For Immediate Availability



For Availability on October 26, 2003
(24 available under MOU)



(16 available under MOU)

FedEx


6 for Subic Bay

6 for Paris (via Moscow & Mumbai) 








1 for Subic Bay

UPS


6 for Macapagal, Philippines
6 for Cologne (via Mumbai and








and Dubai)



Evergreen

1 Seoul


1 Seoul

Kalitta


1 Seoul


1 Seoul

                                    2 Dubai                           
(via Kuala Lumpur)
 

Northwest

4 Manila


none

Polar


2 Seoul


1 Manila




2 Manila

Objections to the tentative decision were due July 28, 2003; and answers to objections, August 4, 2003.

Pleadings Following the Tentative Decision

All applicants submitted comments, objections, and/or responses to the tentative decision by the objection date.  All applicants, except Northwest, submitted answers to the various submissions.  Thereafter, Kalitta submitted a response to the answer of UPS; Polar submitted a rejoinder to Evergreen’s answer; and Northwest filed a surreply.
  Evergreen filed a Motion to Strike, to which Polar filed an answer.

Many of the comments indicated satisfaction with and support for the tentative decision.   We note here only those comments that asked us to alter our tentative decision.
 

Specifically, Evergreen requests the Department to modify the tentative decision so as to award Evergreen two of the six Cologne frequencies tentatively awarded to UPS.  Evergreen argues that awarding six Cologne frequencies to UPS creates a monopoly in the Cologne-Hong Kong market.  Kalitta objects to the allocation to UPS of fifth-freedom traffic rights at Dubai on five frequencies, arguing that if such a decision is finalized the Department would be effectively barring Kalitta from expanding its frequencies in the next round of allocations.  Kalitta thus suggests that Dubai rights on only three of the frequencies granted to UPS be permanently allocated, with the other two being temporary until the next round of allocations.
  UPS seeks reconsideration of our decision to the extent the Department did not allocate UPS six additional frequencies for its proposed second daily service for Macapagal.  Polar requests that its tentative award of first and second year Manila frequencies be switched in the second year to all Delhi/Penang frequencies.  FedEx requests that the Department award backup frequencies to the allocated frequencies and also seeks clarification on the cessation dates for the pendente lite frequencies awarded prior to the institution of this proceeding.

Decision
We have decided to make final the tentative allocations set forth in Order 2003-7-17, with one modification.  As discussed below, we will permit Polar, effective at the beginning of the second year, to use all of its tentatively allocated Manila frequencies for Delhi/Penang service.  Thus, the allocations awarded are as follows:


For Immediate Availability


For Availability on October 26, 2003

(24 available under MOU)


(16 available under MOU)

FedEx


6 Subic Bay


6 Paris (via Moscow and Mumbai) 








1 Subic Bay

UPS


6 Macapagal, Philippines
6 Cologne (via Mumbai and Dubai)



Evergreen

1 Seoul


1 Seoul

Kalitta


1 Seoul


1 Seoul




2 Dubai


(via Kuala Lumpur)

Northwest

4 Manila


none

Polar


2 Seoul,


1 Delhi (via Penang)




2 Manila

We also have decided not to change our other tentative awards or to grant FedEx’s request for the award of backup allocations in this proceeding.  As discussed below, we will require selected carriers in this case to stipulate the dates for inauguration of service with the frequencies allocated before we clarify the cessation of the pendente lite allocations.


Discussion

In making our tentative decision, we said that 

we have carefully evaluated the proposals before us, taking into account all of the

new rights and provisions of the MOU, with the intent of achieving a tentative result

by which all of the applicant carriers will receive valuable authority that they can use 

and by which, through that usage, the public as a whole will benefit.

This was the approach that guided our tentative allocations, and, except as noted below, no party has persuaded us to alter our tentative decisions in this proceeding.  

Requests of Evergreen, Kalitta, and UPS

Evergreen, Kalitta, and UPS sought changes to our tentative allocation that would require altering the tentative allocation of another carrier.  Evergreen wants to be awarded two of the six frequencies that we tentatively allocated to UPS for Cologne-Hong Kong service.  However, satisfying this request would disturb one of the fundamental goals that underlay our tentative decision by which we sought to ensure that “all of the carriers ...receive valuable authority that they can use.”
  It is well-established that express service carriers need a higher number of frequencies to reach the threshold of usable authority.  We are simply not prepared to reduce UPS’s frequencies in the circumstances presented, especially given the important objectives UPS’s use of these frequencies would serve, i.e., “the ability for U.S. carriers to link services to their regional hubs, thus enabling U.S. carriers to provide effective global operations and strengthening their networks and consequently providing greater shipping and competitive options for U.S. shippers worldwide.”
 

Kalitta wants us to place fifth-freedom authority at Dubai on two of the five frequencies tentatively allocated to UPS into a “temporary” status so fifth-freedom opportunities at Dubai would be available to other carriers in the next round of allocations for third-year awards.  However, having made affirmative public interest findings in favor of UPS’s being awarded this authority, we find no persuasive reason to threaten its status in consideration of a future proceeding.  Should UPS not use its Dubai authority, other carriers will have an opportunity to seek such authority.

UPS wants us to reconsider our tentative decision not to award it six additional frequencies for its proposed second daily service for Macapagal services.  However, in reaching that tentative decision we tentatively found that were we to make the award UPS was seeking, we would be unable, in the circumstances of this case, to make awards to other applicant carriers that we tentatively concluded would offer significant public benefits.  UPS has not provided a persuasive basis to alter that determination. 

Polar’s Request

Polar has requested that we modify the tentative decision so that in the second year, Polar would be able to operate three weekly frequencies for India/Malaysia-Hong Kong service, specifically for services to Delhi and Penang, in lieu of having three Manila frequencies in the second year.  Polar states that this routing would better fit its round-the-world service plans.  Polar also states that the change can be effectuated without reducing the allocation of any other carrier in the proceeding and thus will not prejudice any other applicant.

Evergreen objects to Polar’s request and argues that the request constitutes a new service proposal to which other parties to the proceeding have not had an opportunity to comment.  Polar filed a Rejoinder.

Consistent with our desire to award carriers authority that they state they can and will use in furtherance of the public interest, we have decided to permit the transfer of Polar’s Manila frequencies to its Delhi/Penang service at the beginning of the second year.  Taking into account the totality of the record, we find that Evergreen has provided no persuasive basis for us to conclude that its interests would be prejudiced by our granting Polar the limited relief it requests.  We note that Polar did in fact propose services via Penang and Delhi during the course of this proceeding,
 and Evergreen exercised its opportunity to comment on those proposed services.  Also, Evergreen had the opportunity to file responsive pleadings following Polar’s submission to the tentative decision.  We remind Polar, however, that these frequencies, along with its other awarded frequencies, are subject to startup and dormancy provisions.

FedEx’ Requests
a. For backup authority

FedEx, citing its readiness to begin operating a regular Hong Kong-Seoul fifth-freedom service as soon as frequencies become available, has requested that we reconsider our decision not to award backups for our allocations in this proceeding.  We are denying the FedEx request.  

We determined at the institution of this proceeding that we would not consider backup awards. 
  Neither FedEx nor any other party sought reconsideration of that determination.  The applicants therefore have prosecuted their applications on the basis of our announced determination and to change the scope of the proceeding at this stage could risk procedural unfairness.  Regarding FedEx’s assertion that we departed from our usual practice of awarding backup authority, citing the 2002 U.S.-BrazilAll-Cargo Service Proceeding, we note that our general policy is not to grant backup awards in frequency allocation cases.
  This is because such awards are routinely subject to dormancy conditions under which the frequencies automatically revert to the Department if they are not used, enabling the Department to take prompt action to reallocate the frequencies.
  We have seen no persuasive reason to deviate from the policy here.


b. For clarification of cessation dates of pendente lite authority

FedEx also requests a clarification of the cessation dates of the pendente lite authority awarded prior to the institution of this proceeding.  

By Notice of Action Taken on November 22, 2002, we awarded certain interim fifth-freedom Hong Kong all-cargo frequencies to four carriers for use during the pendency of this proceeding.
  The award of the interim authority stated:

the frequency allocations will remain in effect, subject to conditions stated below,

(1) until 90 days after a final decision in the proceeding to be instituted for the long-term

allocations for fifth-freedom frequencies in the U.S.-Hong Kong market, or (2) upon the startup date of selected carriers in the long-term proceeding, provided that selected carriers in the proceeding have given the Department and carriers in the market under this pendente lite award at least 30 days’ advance notice of their startup date for each market, whichever occurs first. 

FedEx states “what is not clear is exactly what effect the startup date of a carrier(s) in a particular ‘market’ may have when such startup will not cause a frequency cap for the market to be exceeded.”
  FedEx maintains that the “frequencies should remain available to the carriers presently using them until their rights are extinguished by the last carrier to give notice, rather than the first one (i.e., until such time as the use of the pendente lite frequencies would exceed the frequency cap for a particular service point), or until ninety days after a final decision, whichever occurs first.”
  FedEx cites Manila as case in point, maintaining that if Polar were not ready to start Manila service immediately, theoretically FedEx could continue to operate its two pendente lite frequencies along with Northwest’s four frequencies without exceeding the seven frequencies available for Manila.

As the condition in our pendente lite award makes clear, once we issue a final order in this proceeding, the pendente lite allocations will terminate within 90 days.  However, within that 90-day outside limit, we did not seek to force pendente lite frequency holders out of the markets they were serving if the allocated carriers in the proceeding were not immediately prepared to enter the market.  We thus prescribed a 30-day notice requirement to ensure a smooth transition.

We share FedEx’s desire to maximize the use of the available frequencies.  However, FedEx’s proposed approach is focused only on the city caps.  Since our awards here will not duplicate the pendente lite authority, the overall year-one and year-two frequency limits could be reached as carriers initiate their services, even though the frequency cap for a particular city being served under pendente lite authority might not be exceeded.  Therefore, in responding to FedEx’s request, we must also take account of the overall cap on fifth-freedom frequencies.

We have determined that the best approach is for all selected carriers in this proceeding to notify the Department and all parties to this case of their plans for the institution of service under the present allocations.  We ask that this notice be provided within seven calendar days of the service of this order (this is equally applicable for first-year and second-year allocations).  Only once we have a complete picture of proposed inauguration of service with frequencies allocated in this case will we be in a position to know how long (but in any event not to exceed 90 days) pendente lite frequency holders may continue operating.  

Economic Authority and Conditions

Finally, as we indicated in our show-cause order, we will grant the necessary underlying authority to those carriers needing authority in order to provide the services with the allocated frequencies.

As noted above, we are awarding the frequencies in this proceeding subject to our standard startup and dormancy conditions.  We will require carriers to inaugurate services to the specified markets no later than 90 days from the date of service of this order.  If a carrier fails to inaugurate service on or before the 90th day, the frequencies will revert to the Department for reallocation.

Consistent with our standard practice, once a carrier has inaugurated service, all of its allocated frequencies are subject to a 90-day dormancy condition so that if any frequency is not used for a period of 90 days, the allocation as to that unused frequency will expire automatically and the frequency will revert to the Department for reallocation.  The 90-day dormancy period for all frequencies will begin on the date each carrier inaugurates service.

ACCORDINGLY,

1.  We make final the tentative allocations set forth in Order 2003-7-17, except as modified below:


For Immediate Availability


For Availability on October 26, 2003

(24 available under MOU)


(16 available under MOU)

FedEx


6 Subic Bay


6 Paris (via Moscow and Mumbai) 








1 Subic Bay

UPS


6 Macapagal, Philippines
6 Cologne (via Mumbai and Dubai)



Evergreen

1 Seoul


1 Seoul

Kalitta


1 Seoul


1 Seoul




2 Dubai


(via Kuala Lumpur)

Northwest

4 Manila


none

Polar


2 Seoul,


1 Delhi (via Penang);




2 Manila

2. The frequency allocations awarded in ordering paragraph 1 above shall be for an indefinite period; provided that the selected carriers inaugurate services within 90 days from the date of service of this order; if services are not inaugurated to each of the points awarded frequencies, the carrier loses those frequencies.  Once the carrier inaugurates service, however, any frequencies not used for a period of 90 days will expire automatically and any unused frequencies will revert to the Department for reallocation.  The 90-day dormancy period will begin on the date of inauguration of service;

3. We require each carrier allocated frequencies in ordering paragraph 1 above to notify the Department and all parties to this proceeding within seven calendar days of the service of this order of the inaugural dates for each awarded service;

4. We grant Evergreen’s request for authority to integrate the authority awarded here with its existing certificates and exemptions, and the authority to integrate is subject to the following condition:


The route integration authority granted is subject to the condition that any service

provided shall be consistent with all applicable agreements between the United States and the foreign countries involved.  Furthermore, (a) nothing in the award of the route integration authority requested should be construed as conferring upon Evergreen rights (including fifth-freedom intermediate and/or beyond rights) to serve markets where U.S. carrier entry is limited unless Evergreen notifies the Department of its intent to serve such a market and unless and until the Department has completed any necessary carrier selection procedures to determine which carrier(s) should be authorized to exercise such rights; and (b) should there be a request by any carrier to use the limited-entry route rights that are included in Evergreen’s authority by virtue of the route integration exemption granted here, but that are not then being used by Evergreen, the holding of such authority by route integration will not be considered as providing any preference for Evergreen in a competitive carrier selection proceeding to determine which carrier(s) should be entitled to use the authority at issue;

5.  The authority granted Evergreen in ordering paragraph 4 above is effective for two years from the service date of this order;

6. To the extent not granted or deferred, we deny all other requests in this proceeding;

7. We may amend, modify or revoke this order at our discretion without hearing; and

8. We will serve this order on the parties to the captioned docket of this order, the Hong Kong 

Economic and Trade Office in Washington DC, the U.S. Department of State (Office of Aviation Negotiations); and the Federal Aviation Administration.

By:







SUSAN MCDERMOTT







Deputy Assistant Secretary for







  Aviation and International Affairs

(SEAL)

An electronic version of this document is available on the World Wide Web at:

http://dms.dot.gov//reports/report_aviation.asp











Appendix A

Positions of the Parties

Evergreen objects to the allocation of six frequencies to UPS for Cologne-Hong Kong service, arguing that the Department’s tentative decision awarding six Cologne frequencies to UPS creates a monopoly in the Cologne-Hong Kong market and when combined with the award to FedEx for its Paris-Hong Kong authority creates an integrated/express carrier duopoly in the Europe/Hong Kong market.  Evergreen requests the Department to modify its decision so as to award two of those six Cologne frequencies to Evergreen for Evergreen’s proposed Cologne-Hong Kong services.

In response to Evergreen, FedEx supports the Department’s decision to award Europe-Hong Kong frequencies to both FedEx and UPS, maintaining the Department made the right decision to give express carriers the opportunity to connect their hubs to the important Hong Kong market.  UPS argues that Evergreen’s suggestion should be denied because the objection to the UPS Cologne-Hong Kong service, if heeded, would block UPS from establishing a critical link between Hong Kong and its European hub.  UPS further argues that an award of two frequencies to Evergreen for Cologne services would not be the best use of this valuable authority; that Evergreen cannot provide a full array of benefits that UPS can offer with its proposed six-day-per-week operation and its network; and that to award this authority to a carrier with no network would waste a valuable bilateral right.  Kalitta states that it would oppose an award of four frequencies to Evergreen only to the extent that such an award would adversely affect the number of frequencies allocated to Kalitta.

Kalitta objects to the allocation to UPS of fifth-freedom traffic rights at Dubai on five frequencies, arguing that if the Department’s decision is finalized the Department would be effectively barring Kalitta from expanding its frequencies at Dubai in the next round of allocations.  Consequently, Kalitta proposes that Dubai rights on only three of five frequencies be granted to UPS permanently and that the rights on the remaining two frequencies be temporary or pendente lite in nature until the next round of allocations.  Under Kalitta’s proposal, the authority for those two city allocations would expire on the effective date of a final order in the next proceeding if the Department determined it was in the public interest to expand the Dubai (via intermediate stop in Malaysia) allocations of Kalitta Air or any other applicant.  Kalitta goes on to suggest that if the Department determined such an expansion of Dubai city allocations to Kalitta Air or any other applicant was not warranted, the UPS allocations would become permanent at that time.  Kalitta maintains that the Dubai stop was included in UPS’ Cologne-Hong Kong proposal as an inexpensive refueling point for its westbound MD-11 service through India and that UPS does not ascribe economic or operational significance to the Dubai market or to local Dubai-Hong Kong traffic rights.  Kalitta maintains the Dubai frequencies would be of more value to Kalitta than to UPS.

In response to Kalitta, UPS argues that Kalitta’s suggestion of granting UPS only three permanent and two pendente lite allocations to Dubai should be denied.  UPS argues that Kalitta proposes “point-to-point, stub end services for general air freight only, as opposed to the full network pattern of UPS’ operations serving both general air freight and the important door-to-door fully-integrated express market.”
  Moreover, contrary to the Kalitta suggestion that there is no significance to the Dubai service, UPS argues that Dubai is an important trans-shipment point for UPS and generates a great deal of express volume and that UPS did forecast Dubai traffic.  Kalitta subsequently filed a response to UPS’ answer in this regard, and Kalitta argues that UPS offered no explanation as to why UPS chose not to make such statements regarding Dubai in UPS’ exhibits or briefs nor why UPS proposes to serve Dubai in only one direction.

Responding to Kalitta, Polar takes note of Kalitta’s suggestion regarding the Dubai allocation to UPS and questions how this suggestion might be acted upon without prejudice to any other applicant in the proceeding since all oversubscribed Hong Kong services to/from comparable points would need to be treated in the same fashion.  Polar continues, however, to state that “if the Department makes the award of any Dubai frequencies pendente lite frequencies rather than permanent, Polar would request that the Department also make its award of at least the same number of Mumbai frequencies on a pendente lite basis so that other applicants will have the renewed opportunity to apply for those frequencies in Year 3 proceeding.”

Polar requests that the Department modify the tentative decision regarding allocations to Polar so that, in the second year, Polar would hold three weekly frequencies for India/Malaysia-Hong Kong service, specifically for services to Delhi and Penang.  Polar states that in the proceeding it had sought frequencies to serve India and Malaysia as its top Year 2 priority and that it had proposed India/Malaysia service for four frequencies (two via Penang to Mumbai and two via Penang to Delhi).  Polar argues the overall importance of an India/Malaysia-segment on Polar’s round-the-world services, and states that, in making the request for a modification by the Department, Polar is scaling back its initial India/Malaysia service from four to three frequencies and is eliminating the request to serve Mumbai, acknowledging that the tentative awards of a total of seven frequencies to UPS and FedEx have exhausted the number of frequencies available to that point under the “city cap.”  Consequently, Polar proposes to operate all three frequencies to Delhi.  Polar argues that it can implement this service without reducing the level of service proposed by any other carrier in the proceeding for service to India/Malaysia and Hong Kong, and states that the Delhi/Penang frequencies are so important that Polar is prepared to relinquish temporarily all three of its tentatively awarded Manila frequencies in order to secure Hong Kong fifth freedom rights at Delhi and Penang in Year 2.  Polar notes that the tentatively allocated Year 1 Manila frequencies would terminate at the end of Year 1; thus both the two tentatively allocated frequencies for Manila in Year 1 and the one tentatively allocated frequency for Manila in Year 2 would be switched to Delhi/Penang service at the beginning of Year 2.  Polar notes that it intends seeking restoration of Manila frequencies should any other carrier in this proceeding relinquish its Year 1 and 2 allocations or in the Year 3 proceeding the Department will institute.  Polar maintains that allowing it to transfer its Manila frequencies to its Delhi/Penang service will not prejudice any other applicant and reflects its stated priorities in the proceeding.  Moreover, Polar notes that its proposed reallocation does not require adjustment of any other carrier’s tentative frequency allocation and supports the Department’s objectives in the proceeding to provide more service options to U.S. shippers.

In response to Polar, Evergreen argues that Polar has raised a new issue in its objections by requesting a modification of the Polar award.  Regarding Polar’s request to shift three frequencies from Manila to Delhi/Penang, Evergreen argues that “in effect, Polar has requested that the Department award it authority for a service proposal (in regard to both routing and frequency) that was not subject to scrutiny or evidentiary filings by the other applicants in the proceeding.”
  Contrary to Polar’s argument that the shift would not prejudice any other applicant, Evergreen argues “this is not accurate; not only have the other applicants been denied the opportunity to submit exhibits and briefs pertaining to this service proposal, but granting Polar’s request would reduce the frequencies available under the Delhi and Penang ‘city caps’ in the upcoming proceeding that will allocate the sixteen Hong Kong fifth-freedom frequencies that become available in 2004.”
  Evergreen maintains that were the Department to consider such action, other applicants should have an opportunity to modify their own requests and that Polar will have an opportunity to modify its service proposal in the upcoming proceeding.

Kalitta suggests, in responding to Polar, that the Polar request regarding the shifting of markets be handled separately and not delay a final order in this proceeding.

UPS states that the Department correctly awarded UPS six weekly frequencies each for Cologne-Hong Kong and DMIA hub-Hong Hong service.
  It requests, however, that the Department reconsider the decision of not awarding UPS an additional six frequencies for Hong Kong-DMIA service via Singapore.  It argues that FedEx will be able to operate twice-daily service between Hong Kong and Subic Bay in the Philippines and that UPS should not be treated differently than Federal Express.

In response to UPS, FedEx maintains that UPS has presented no additional evidence to justify a request for an additional six frequencies for services to its Asian hub at the former Clark Air Force Base and that UPS’ argument that UPS should not be treated differently from FedEx is misplaced.  FedEx argues that its own request for additional frequencies was based upon its demonstration of sufficient traffic on existing hub-connecting flights to merit an additional allocation and that a second daily flight would have equivalent benefits.  UPS, on the other hand, FedEx argues, did not demonstrate that a second daily flight would provide equivalent benefits and that to receive additional daily flight frequencies, UPS would have to demonstrate such frequencies would be economically sustainable.  Regarding the award of Europe-Hong Kong frequencies to both FedEx and UPS, FedEx maintains that the award to both carriers “was...an appropriate decision for the Department to ensure that all shipper needs could be met immediately by full-service integrated carriers.”

In response to UPS, Kalitta also argues “UPS has made no persuasive argument in either law or policy as to why the Department should increase the tentative award to that carrier, especially given that such a redistribution would totally change the Department’s carefully crafted allocation of rights.”
  Kalitta maintains that UPS is silent on the importance of Dubai to its proposed services and that fact “lends...support to Kalitta Air’s request that two of the five Dubai city allocations tentatively awarded to UPS be granted on a temporary basis pending the Department’s decision in the next and final round of fifth-freedom frequency allocations.”

FedEx urges the Department to reconsider its decision to exclude backup awards in this case and to award FedEx backup authority for any Hong Kong-Seoul frequencies that may become dormant in the next twelve months.  Specifically, FedEx requests that it be awarded backup authority for five of the six Seoul frequencies tentatively allocated in the tentative decision.  

FedEx also seeks clarification of the cessation dates for the pendente lite frequencies (alluding to the Department’s November 2002 action of granting some carriers allocations of authority, pending the outcome of this proceeding).  FedEx cites the language of the pendente lite allocation and seeks clarification of what effect the startup date of a carrier(s) in a particular market may have when such startup will not cause a frequency cap for the market to be exceeded.  FedEx notes that the language used “requires 30-day notice of startup to carriers ‘in the market.’”  FedEx then suggests that

the pendente lite frequencies should remain available to the carriers presently using them until their rights are extinguished by the last carrier to give notice, rather than the first one (i.e., until such time as the use of the pendente lite frequencies would exceed the frequency cap for a particular service point), or until ninety days after a final decision, whichever occurs first. ...FedEx takes the position that it should be allowed to keep operating the pendente lite frequencies it has previously been awarded until such use would exceed the weekly frequencies available.  Otherwise, service to each market would be interrupted as to some frequencies based solely on the start-up date of the carrier ready to begin service most quickly, even though other carriers might not be ready to begin service for several more weeks.

In response to FedEx’s request for backup awards in this case, Evergreen, Kalitta, Northwest, and Polar note that such a request is untimely; that the instituting order explicitly stated backup awards would not be at issue in this proceeding; and that the appropriate place for seeking reconsideration of that position was at the beginning of the proceeding.  These carriers note that should the Department consider such a position now it should be applicable to all parties, not just FedEx.  Northwest argues that if the Department is inclined to entertain FedEx request for backup awards, the Department should reopen the record and permit all carriers to submit proposals for backup authority.  Kalitta also argues that the place for reassignment of any unused allocations is the upcoming proceeding to distribute the remaining frequencies, and Polar argues that if any backup awards are made, they should be for all assigned frequencies.

No party commented on the FedEx request for clarification of pendente lite frequencies.

� Formally, the Hong Kong Special Administrative Region of the People’s Republic of China.


� Order 2003-7-17 inadvertently states that the second group of frequencies become available October 28, 2003.  The correct date is October 26, 2003, the date of the beginning of the IATA Winter 2003 traffic season.  The correct date, October 26, 2003, is reflected herein.


� The parentheticals shown in this column identify cities that are part of the tentatively selected carrier’s proposed routing, and that count against the MOU city caps.  As stated in the tentative decision, because of the city-caps in the MOU, the carriers’ operations must conform with their proposed routings as modified here.


� We tentatively authorized UPS to exercise fifth-freedom traffic rights for Dubai on five of its six tentatively allocated frequencies.  The tentative decision stated that UPS would need to serve Dubai on a blind-sector basis on one of the tentatively allocated frequencies.


� In the second year, Kalitta stated it would operate all of its Dubai services via Kuala Lumpur.


� Kalitta’s response, Polar’s rejoinder, and Northwest’s surreply were accompanied by motions for leave to file otherwise unauthorized documents.  In the interest of having a complete record, we will grant the motions.


� We address Evergreen’s motion to strike below, at page 5.


� We fully summarize the carrier submissions in Appendix A.


� Polar, acknowledging Kalitta’s suggestion concerning Dubai, also seeks the same consideration for Mumbai, should the Department make the awards temporary rather than permanent.


� The parentheticals shown in this column identify cities that are part of the selected carrier’s routing and that count against the MOU city caps.  Because of the city-caps in the MOU, the carriers’ operations must conform with their routings as modified here.


� We authorize UPS to exercise fifth-freedom traffic rights for Dubai on five of its six allocated frequencies.  If UPS serves Dubai on all six frequencies, it must operate on a blind-sector basis on one of the allocated frequencies.


� In the second year, Kalitta stated it would operate all of its Dubai services via Kuala Lumpur.


� The two Manila frequencies granted for first-year services will not carry over to the second year.  At the beginning of the second year (i.e. October 26, 2003) the two first-year Manila frequencies allocated to Polar will be transferred to Delhi (via Penang) service.  Therefore, at the beginning of the second year (October 26, 2003), Polar will have 2 Seoul frequencies and 3 Delhi (via Penang) frequencies.  


� Order 2003-7-17 at 6.


� Id.


� Id., at 7.


� Our standard startup and dormancy provisions apply.  In light of our response to Kalitta’s suggestion, we do not reach Polar’s suggestion regarding Mumbai.


� Evergreen filed a Motion to Strike Polar’s Rejoinder from the Docket.  In the interest of a complete record we will accept Polar’s pleading and will deny the Motion to Strike.


� See PO-T-1 at 9-11, 13-15; PO-405, -406, -409, PO-600, PO-R-205 through PO-R-210; Polar Brief 7-11.


� Order 2002-12-11 at 4.


� The case cited by FedEx is inapposite.  The 2002 U.S.-Brazil All-Cargo Service Proceeding was essentially a designation replacement case, designed to certificate a U.S. carrier to use the designation previously held by Polar.  See Order 2002-6-20.  


� See Order 2000-12-2 at 7.


� See Notice of Action Taken, November 22, 2002, Dockets OST-2002-13737, OST-2002-13795, OST-2002-13804, and OST-2002-13816.


�Id.


� FedEx Response at 3.


� Id.,at 4.


� Under the pendente lite awards, three allocations were made for Manila-Hong Kong service:  FedEx received 2 frequencies; Polar received 2 frequencies; and Northwest received 3 frequencies.  In our final awards here Northwest receives 4 Manila frequencies, and Polar receives 2 Manila frequencies until October 26, 2003, at which time Polar’s 2 Manila frequencies from the first-year allocation and its 1 Manila frequency from the second-year allocation transfer to Delhi/Penang services.  Thus, after October 26, 2003, Polar will have 3 Delhi/Penang frequencies and no Manila frequencies.


� Evergreen’s application for fifth-freedom frequencies included a request for authority to integrate the authority on its Route 190F with its other exemption and certificate authority consistent with applicable aviation agreements in order to provide the services proposed in the proceeding.  We grant here Evergreen’s request for route integration.  Kalitta’s exemption request for underlying authority and request for route integration were filed in Docket OST-2002-13756 contemporaneously with its request for fifth-freedom frequencies in the proceeding  (Continued)  (Continuation) docket.  We will grant Kalitta’s underlying authority request and request for route integration contemporaneously in a Notice of Action Taken in Docket OST-2002-13756.


� For example, should a carrier be allocated three frequencies, and only inaugurates service with one frequency, and does not use the remaining two frequencies by the 90th day following inauguration of the one frequency, the unused frequencies would revert to the Department.


� The parentheticals shown in this column identify cities that are part of the selected carrier’s routing and that count against the MOU city caps.  Because of the city-caps in the MOU, the carriers’ operations must conform with their routings as modified here.


� We authorize UPS to exercise fifth-freedom traffic rights for Dubai on five of its six allocated frequencies.  If UPS serves Dubai on all six frequencies, it must operate on a blind-sector basis on one of the allocated frequencies.


� In the second year, Kalitta stated that it would operate all of its Dubai services via Kuala Lumpur.


� The two Manila frequencies granted for first-year services will not carry over to the second year.  In the second year (i.e., beginning October 26, 2003) the two first-year Manila frequencies will be transferred (Continued)           (Continuation) to Delhi (via Penang) service. Therefore, at the beginning of the second-year allocations (October 26, 2003), Polar will have 2 Seoul frequencies and 3 Delhi (via Penang) frequencies.  


� UPS Answer at 4.


� Polar Consolidated Answer at 3.


� Evergreen answer at 2. 


� Id. Polar filed a rejoinder in response to Evergreen’s answer.  Polar maintains that Evergreen has “mischaracterized the nature of Polar’s objection to the show-cause order with respect to the Department’s tentative disposition of [Polar’s] request for an award of India/Malaysia frequencies.” (Polar Rejoinder at 1)  Polar argues that in the application and exhibits it had requested and explained why it should be awarded four frequencies for India/Malaysia frequencies as its top Year Two priority; that it requested two frequencies for Delhi/Penang service and two for Mumbai/Penang service and that it responded to the show cause by “reaffirming that priority and reducing its India/Malaysia request from four to three overall frequencies.  In recognition of the over-subscription of Mumbai frequencies, Polar also asked the Department to make the third frequency award for Delhi/Penang rather than Mumbai/Penang....All Polar has done is to reiterate its desire for two Delhi/Penang frequencies and to substitute one point in India for another on its third India/Malaysia flight.” (Polar Rejoinder at 1 and 2)  Polar continues to argue that Evergreen has failed to express a desire for Delhi and/or Penang frequencies.  


  In response to the Rejoinder, Evergreen filed a Motion to Strike, arguing that Polar’s pleading was not authorized by the Show Cause Order and that Polar “has failed either to allege or show good cause for the filing of an unauthorized document....” (Motion to Strike at 1)  Evergreen further argues that Polar has used the Rejoinder to “make allegations concerning Evergreen that are new and have absolutely no foundation and to which Evergreen has no opportunity to respond under the procedural rules established by this proceeding.”  (Motion to Strike at 2)  Evergreen recites arguments made in Polar’s objections to the Show Cause and reiterates Evergreen’s earlier expressed views on Polar’s comments.  Polar filed an answer to the Evergreen’s Motion to Strike, noting that Evergreen wrongly asserts that Polar failed to make good cause shown for filing the pending Motion and Rejoinder; and that Evergreen uses the Motion (to Strike) to reinforce its own previously expressed opposition to Polar’s request for three Delhi/Penang frequencies in lieu of three Manila frequencies.


� In its Rejoinder (see footnote 4 above), Polar notes Kalitta’s suggestion of handling Polar’s request separately, and argues that “[s]uch an approach should be unnecessary; the Department possesses ample ability to resolve all issues promptly in a consolidated order.” (Polar Rejoinder at 2, fn.2)


� DMIA refers to the Diosdado Macapagal International Airport (formerly Clark).


� FedEx Reply at 2-3.


� Kalitta Consolidated Answer at 3.


� Id., at 3-4.


� Response of FedEx, July 28, 2003, at 4.
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