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In accordance with the Department’s Notice issued May 2, 2002, Delta Air Lines, Inc., (“Delta”) hereby submits this Answer to Continental’s Petition for Reconsideration, which asks the Department to reverse its “final” -- but conditional -- grant of antitrust immunity to the United/bmi alliance.   Delta neither supports nor opposes Continental’s Petition, but believes there are several important policy issues that warrant further comment. 

Delta endorses and applauds the Department’s stated objective of “replacing the restrictive Bermuda 2 aviation agreement with an open skies agreement that would provide important public benefits.”  Order 2002-4-4 at 9.   The U.S.-U.K. bilateral agreement is the most restrictive in the world, and every effort should be made to accomplish its speedy replacement with a true open skies agreement.  To that end, the Department decided to approve the United/bmi alliance, subject to an open skies agreement, in an attempt to encourage the recalcitrant U.K. Government to liberalize the U.S.-U.K. aviation regime.

The Department has repeatedly said that the achievement of U.S.-U.K. open skies must ensure de facto access to London Heathrow Airport, in light of the critical importance and severe access constraints at that facility.  The Department’s approval of the United/bmi alliance is a departure from the Department’s longstanding policy of requiring open skies as a “fundamental predicate” to the grant of antitrust immunity, rather than, in this case, having open skies as a conditional antecedent.  

Notwithstanding this extraordinary change in procedure, the Department must remain committed to all of its aviation policy objectives with the U.K. -- including meaningful competitive access for Delta and other U.S. non-incumbent carriers at Heathrow.  Delta recognizes that granting pre-approval to the United/bmi alliance was designed to serve as a catalyst for such liberalization.  However, the Department must ensure that using pre-approval as a negotiating carrot does not compromise in any way the need to achieve full-scale, not piecemeal, U.S.-U.K. liberalization.

As the Department is well aware, an open skies agreement without effective Heathrow access guarantees will not result in a competitive U.S.-U.K. aviation marketplace.  For that reason, the Department has steadfastly insisted that open skies between the United States and the United Kingdom means both de jure and de facto open access at Heathrow.  Indeed, Order 2002-4-4 specifically states that the grant of immunity “will become effective only after the United States has achieved an open skies agreement with the U.K. that meets our aviation policy objectives.” Id. at 10 (emphasis added).  

Having approved the United/bmi alliance, it is even more critical for the Department to adhere to its policy objective of obtaining de facto Heathrow access for U.S. non-incumbent carriers as part of any open skies agreement with the United Kingdom.   This is especially true since the Department’s model open skies agreement typically would not address the Department’s longstanding and well-founded Heathrow access concerns. 

One of the important limitations imposed by the Department on the United/bmi alliance was that the final, conditional grant of antitrust immunity would expire “within six months from the issue date of this order” if a fully satisfactory open skies agreement with the United Kingdom has not been achieved.  See, Order 2002-4-4 at 11, Condition 4 (emphasis added).

The clock is now running and that condition should be strictly enforced.  Given the desire to encourage prompt bilateral discussions, and considering the dynamic nature of the international aviation marketplace, the Department was correct in placing a strict time limit on its conditional grant of immunity.  The Department and interested parties need the opportunity to re-examine competition issues affecting Heathrow alliances as the marketplace develops.  Therefore, the Department appropriately decided that it should not be tied to its conditional decision for more than six months.  

Finally, the Department must ensure a process that allows for full consideration of prevailing Heathrow access and competition circumstances before any other alliances involving incumbent U.S.-Heathrow carriers are approved.  This is especially true if the Department is again called upon to evaluate the larger competitive issues raised by a resuscitated AA/BA alliance.
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