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Issue 1 – We are in agreement with the Departments conclusions and recommendations.
Issue 2 – Reporting standards, whatever they might be, for the Department and the United States Postal Service (USPS) should be consistent.  During a recent USPS briefing in Fairbanks, carriers were instructed to report all inter-village passengers that deplaned at a particular bush destination, as originating at the hub, regardless of where they enplaned on the flight.  This appears to be different than the approach being taken by the Department and will therefore make the data incomparable.
Warbelow's Air Ventures, Inc. (Warbelow’s) suggests that both the Department and the USPS simply count deplaning passengers (or passenger revenue generated by deplaning passengers as we argue below) in a village to establish the market shares.  This will include the inter village passengers (and if revenue is used, they will be automatically weighted by their importance in the market), and will accommodate the situation where a significant amount or even the majority of the mail flows along a different routing then the passengers.  Nuiqsut and Barter Island comes to mind for example, where the passengers flow from Pt. Barrow or Fairbanks, but the mail flows from Prudhoe Bay.  Market share, and therefore mail tender, in such markets should be determined by the value the carrier creates for the village residents, and not just along the route that the mail flows. 
We strongly disagree with the position that it is acceptable that a carrier can “construct a flight numbering system to maximize its carriage of mail.”  The RSIA will fail if this is allowed to occur.  The fact that “service would be displayed as requiring multiple connections for passengers…which would put that carrier at a marketing disadvantage compared to the direct service  and could actually decrease the number of passengers…” is not true.  Passengers in the rural Alaska village markets do not depend on computerized reservation systems for information, and would have no idea or interest in the flight numbers they are flying on.  Even if it were true, market share is the heart and soul of RSIA, and the reporting of the data should not be left up the discretion of the operator to report in a way which maximizes mail tender for that operator. In addition, this interpretation appears to be contrary to the position the USPS is taking.  The USPS has cautioned carriers to not report the same passenger twice along a route from the hub to the destination through intermediate stops.  The USPS has indicated this would be considered double counting, and would result in penalties under the RSIA, as it should.  Finally, to allow this type of self serving reporting is absolutely contrary to the spirit of the law and the letter of the law as well.  If allowed, we expect there will wide spread abuse of this policy, followed be legal challenges mounted by the affected operators.  
Issue 3 – It appears that the Department is collecting both revenue data as well as headcount on the passenger side, and revenue data as well as pounds on the freight side.  The decision to define market share as a function of revenue on one hand, or headcount/pounds on the other hand we assume is being left up to the USPS.   We agree that is appropriate, and encourage the USPS to adopt revenue as the basis for determining market share.  This will then provide a consistent set of data to compare against the excise tax aggregate data.  Otherwise the aggregate excise tax data is meaningless, as it will never be comparable to headcount or pounds.  Clearly the authors of the RSIA intended that market share would be determined by revenue, or else excise tax would not be required as a check.  
We disagree with the Department’s implied interpretation of the RSIA that revenue can not be used to establish market share for passengers, but can be for freight.  We agree that the RSIA is clear that the USPS must make a choice between the two methods for freight.  It is silent on how passenger market share is to be determined, either by revenue or headcount.  However, it requires a comparison to excise tax for both freight and passengers.  Given that excise tax is a function of revenue, not headcount, it would be nonsensical to select headcount as the measure of market share, and then compare it to excise tax.  
It is likely that the intent of the RSIA will fail in the long run if headcount is used to establish passenger share, or at minimum a more significant auditing presence will be required on the part of the Department to identify abuse.

While we support the concept of using revenue to establish market share, and aggregate excise tax as a control, we are concerned with the very short reporting requirement for the data in Appendix 1.   Warbelow’s will attempt to, but may be unable to meet this requirement timely.  There also seems to be no reason for the short time, as this data clearly can not be used in the tender decisions to be made on November 3, 2003.  It would be more appropriate to require the data in time for the first Postal Service update cycle in the next quarter.  
Item 4 – We are in agreement with the Departments conclusions and recommendations.
Item 5 – We disagree with the Department’s tentative position that one flight per week with a 121 aircraft would establish the 121 rate for all carriers in the market.   For the markets out of Fairbanks which support 121 service, this would result in a ratio of about 1:40 between the 121 and 135 aircraft.  To then use the costs of the single 121 flight to set payment for the 40 flights flown under 135 is unreasonable, and is contrary to the most basic tenant of rate setting, that rates follow costs.  
The RSIA only provides a 121 perference (after 5 years) in markets in which the operator provides 3 flights per week.  In addition, the mail must be tendered to a 121 aircraft, not operator, to gain this preference.  At minimum, to be consistent, the operator should require 3 flights per week in the 121 aircraft, rather than a single flight.  

Item 6 – While we do not follow the Department’s logic in placing a 121 aircraft with less than 19 type certified seats in the 135 cost pool, this is largely a non-issue.  Given the tender preference for 121 aircraft with 19 seats or more in the RSIA (after 5 years), there is no economic incentive to operate a 121 aircraft type certified for less than 19 seats, and we expect none will be so operated. 

Item 7 – We disagree with the Consolidated Carriers recommendation that the markup should be set at 5% rather than the historic effective rates of return of about 10% indicated by the Department, if that is the essence of the discussion.  It appears that there may be some confusion about rates of return on equity or investment as opposed to markup on total expenses.  Clearly an appropriate rate of return on equity should be much higher as a percentage than the markup on total expenses.
Issue 8 – We would like to clarify that Warbelow’s had not recommended retention of the load manifest for several years as attributed to us, but rather for several months, in particular we recommended 6 months.  

Item 9 – We disagree that the definition of composite equalization clearly provided for in the RSIA can be stretched to cover the concept of “not necessarily equal to”.  If the authors of the act had intended this meaning, they would have so stated it, particularly where it is used in a definitional section of the law.  The fact that composite equalization was included in the definitional section of this law indicates that Congress intended to be clear about its application.  The only change that Congress contemplated in this definition was that the bush rate that would be used to construct the equalized rate would be the lowest bush rate.  This was necessary because there are now three bush rates to choose from, rather than just one, and it was necessary to clarify which rate was to be used.  If additional changes had been intended, for example further allowing the selection of only some of the components of the applicable rates, it would have been so defined.  Core to the concept of “equalization” is that the higher rate is reduced until it is “equalized” with the lower rate.  There is no room in the long historical application of the concept by both the Department and the USPS, the definition in RSIA, or the name of the concept (composite equalization) for a rate that is now simply “based on but not necessarily equal to” the combination of the bush and mainline rates.  Given the Department’s proposed interpretation, there is really no direction as to what an equalized rate might be.  If the bush lift off can be deleted, could the mainline liftoff be deleted as well? Could one or more of the line haul charges be deleted?  No reasonable person could conclude that it was Congress’s intent to simply allow the Postal Service (or even the Department, who traditionally is charged with rate making functions) to set any rate that it liked.  The Department can not simply abdicate its ratemaking responsibilities to the Postal Service.  Nor can the Department set rates not based on costs outside of the narrow parameters explicitly provided for by Congress in this legislation.   Again, if this approach is adopted, the intent of RSIA is eviscerated, and Congress should simply allow the Postal Service to contract with the carrier that can provide the lowest rate.
Issue 10 - We are in agreement with the Departments conclusions and recommendations.
 
We appreciate the opportunity to comment on the Order.  The changes under RSIA are enormous, and potentially beneficial to both the industry and its customers.  We have an opportunity to stop the gamesmanship and inefficiency of the previous system.  It is critical that the intent of the legislation not be lost in the implementation, and we urge the Department and USPS to keep that intent sharply in focus as these issues are considered. 
Sincerely,

Warbelow's Air Ventures, Inc.
[image: image1.png]



Arthur Warbelow, President

