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In Order 2003-10-10, the Department made several tentative conclusions in the matter of the Bush Service Mail Rates Case.  The Order addressed many of the points raised in the Department’s request for comments and the three rounds of responses from the various parties.  In general, the Consolidated Carriers (“Carriers”) agree with the findings of the Order, but there are some areas of disagreement and a number of clarifications necessary to implement the Order.

Issue 1

Insurance Reporting
The Carriers agree with the finding that the proposed reports are duplicative and unnecessary.  The proposed one time initial report and then subsequent changes still duplicate reports already made by carriers, but are not burdensome.

Issue 2

T-100 Reporting
Now that the Department has made it clear how it will handle data, and also made it clear about the data filing standards, carriers can make their decisions on flight numbering and itineraries.  While in general it makes most sense for a carrier to use a single flight number from beginning to end, there are circumstances where a carrier may deem it appropriate to break flight numbers.
The grace period proposal for data review is helpful.  Over time the need for review should become less.  It will be most useful if the review period is set based on the reporting requirements of Part 241.  Carriers would then know in advance when to check the web for data, and the Department would not have to notify carriers when the data was put up.  It is also important to allow carriers enough time to meet the roughly five-week schedule filing requirements of the Postal Service before the new allocation is put into place.
The Department reinforced the requirement that reports be filed in strict conformity with Part 241 definitions and standards.  Ironically, in the same week the Show Cause Order came out, the Postal Service issued extensive and burdensome new reporting requirements of its own.  As opposed to the specificity of the D.O.T. requirements, carriers were told by the Postal Service to enter the traffic data in whatever way was to the carrier’s “best advantage”.  The burden and cost of the requirement will be discussed below, but the important element here is that the traffic data reported on the Postal Service report is of no consequence to the carrier selection process.  The Postal official explaining the reporting process said that carriers could arrange data in any way they way as long as it did not double count any traffic.  Traffic to or from intermediate points could be counted as the carrier determined was best for its interests.  The report appears to be a segment report, with aircraft tail number, scheduled departure and arrival times by segment, and actual departure and arrival times.  Entries for passenger, freight and mail are also required.
The Postal Service claims that the traffic data are required as a result of Department regulations and the Rural Service Improvement Act.  They suggest that carriers enter all of the traffic deplaning at a destination point, to conform to the Postal Service interpretation about intermediate point traffic.  The Postal Service placed no standards on what traffic should be counted or excluded, such as non-revenue passengers or freight.  There are numerous other deficiencies in the reporting format.  
Given this eleventh hour requirement, it must be reiterated that the T-100 Market O&D reports are the complete and sole source for carrier selection.  The Postal Service reports are not mentioned in the Act, and must be given no weight at all in selecting carriers, or in modifying D.O.T. data.  It is suggested that the Department designate the carriers in each market that qualify for the 70% passenger pool and the 20% freight pool, and make the data pubic on the BTS web site.  In the alternative, the Department should publish the Market O&D data, sorted by market, from each bypass hub.  The Postal Service publishes a list of bypass markets in its PO-508 procedures manual.  As will be discussed below, it is important that all steps in the selection process be clear and public.  Carriers need to be able to confirm the basis on which bypass mail is tendered.  If the Postal Service determines to tender other mail on the basis of market share, the same data should be used to determine that tender as well.
The stated purpose of the new Postal Service report is to track the performance of carriers in transporting mail and operating their schedule.  Even for that limited purpose the report is deficient.  For example, the report requires a carrier to enter the scheduled and actual flight times but does not allow for explanations of delays or enroute problems.  Order 2003-10-10 allows for the possibility of special Postal Service reporting requirements, but it must be made absolutely clear that only one data source, the T-100 Market O&D reports, can legally be used to determine carrier qualification.
It is vital that the ability of the Department to exclude false, inaccurate or unreliable data from the data base be unrestricted by outside authority.  Beginning three weeks ago, the B.T.S. began excluding data that were inaccurate by more the 3%, with the goal of eliminating errors entirely over time.  If B.T.S. finds that carrier data are inaccurate or unreliable, it should be able to withhold those data from consideration by the Postal Service.  The Act also has specific penalties for carriers that falsify data for the purpose of gaining additional mail tender.  These penalties are in addition to any disqualification of data due to improper reporting.  If the B.T.S. reasonably concludes that a carrier’s data are inaccurate, then it must withhold those data until it is certain of accuracy.  Offending carriers cannot be rewarded by receiving tender of mail.
Issue 3

Excise Tax Reporting
The Postal Service cannot be allowed to begin tender under the Act until it has verified the traffic data from the T-100 reports by reference to Excise Tax data as specifically required by the Act.  The Postal Service cannot simply ignore the requirement because it is inconvenient or interferes with an early start on the new dispatch program.  The Department must assure that the requirements of the Act are met before the Postal Service discriminates for or against any carrier in the tender of mail.  The State of Alaska is specifically exempted from the mail tender provision of the C.A.B. Sunset Act.  If the Postal Service starts tendering mail without meeting all of the requirements of the Act, it will be unjustly discriminating against carriers that are currently qualified and operating within all laws and regulations.

It is entirely unrealistic to require carriers to provide the data in Appendices A and B to the Order by November 1, 2003.  There is nothing in Part 241 or any other accounting or tax law, regulation or standard that requires carriers to maintain financial records by city pair and traffic category.  As noted in the Order, excise tax calculations are simply a percentage of total passenger revenue and total freight revenue.  If the Department wishes to require carriers to report these data going forward, there is no objection.  The Department has significant evidence that even required data (T-100 Market and Segment Reports) have been riddled with errors.  Carriers such as Frontier Flying Service, Hageland Aviation, Bering Air Service and Warbelow’s Air Ventures were among the worst offenders.  If these large carriers cannot comply with existing regulations, it is clear that asking the entire industry to provide data which have never been required to be kept is impossible.  It is unreasonable and unlawful to require carriers to provide reports for past periods of data that have never been required to be kept.  Carriers were in full compliance with all regulations without keeping these data in the form requested.  Giving carrier three weeks to try to reconstruct the data for a period going back to July 1, 2002 is unconscionable.  
Appendices A and B are accurate and simple surrogates for the excise tax requirement in the Act.  Carriers can keep these data after they modify their accounting or statistical programs.  The additional cost of this programming and data retention must be charged entirely to the cost of mail handling.

The value of the excise tax data is to verify acceptable accuracy of traffic volumes over time.  For the initial period the excise tax data have value as base data.  There is no value in comparing the average tax or even revenue per passenger from one carrier to another.  If one carrier is significantly out of step with the industry average that might be the basis for further examination, but carrier to carrier comparisons are invalid.  It is not the purpose the Act to raise passenger fares or freight rates.  The fact that one carrier charges higher passenger fares than another cannot be the basis of determining mail tender.
Issue 4

Qualification for Continued Tender
The lengthy discussion of this point in the Order, as well as the comments from the larger carriers and the Postal Service are clear evidence that the new tender regimen under the Act shall not begin until well in the future.  The entire discussion concerns what carriers should be disqualified from mail tender prior to the new dispatch method being activated.  It is clear impossible to qualify for mail tender under the terms of the Act without also meeting all of the effort requirements covering this section.  It is illogical and indefensible to say that the tender program will begin on November 3, while at the same time proposing to work with the Postal Service to establish standards mixing effort and performance in some way.
The Order misquotes the Carriers concerning “commercial data bases”.  The Carriers support a requirement to file all schedules with the Official Airline Guide.  This publication is vital for confirming data in the T-100 segment reports as well as the new and burdensome Postal Service report.  The reference to “commercial data bases” related to computerized listing and reservations systems such as Sabre and Galileo which charge carriers for their services.  These services are neither necessary nor cost effective in most bush markets.  Requiring carriers to use these services simply increases carrier costs that must be offset through higher passenger fares.

The list of qualifying actions proposed by the Carriers was not exhaustive but illustrative.  The actions all required serious expenditure of money in pursuit of passenger or freight traffic.  Spending money has always been the best indication of how serious a business is.  
There is no intent of Congress available of this issue.  As noted in the Comments, both Senator Stevens and his then Chief of Staff stated that the purpose of the Act was not to disqualify specific carriers, but encourage the provision of as much passenger and freight service as possible.  Carriers would be given an opportunity to determine what their plans were, and then a qualification period for serious competitors would be held.  The purpose of this section of the Act was to eliminate carriers that had no real intention of providing competitive service during the qualification period.
Issue 5

Part 121 Qualifications and Tender Preference
Within the Act and all regulations, reference to “Part 121 Carrier” and “Part 135 Carrier” are not mutually exclusive.  Even the definitions in the Act simply state that a 121 carrier is a carrier that operates Part 121 aircraft.  A carrier, such as Frontier Flying Service or Peninsula Airways, can be both a Part 121 Carrier and a Part 135 Carrier.  The law is so specific about this that there is no basis to apply rates based simply on the largest aircraft operated by a carrier.  The law sets forth that there shall be a separate mail rate for Part 121 operations and Part 135 operations.
There is even less basis to apply rates based on the runway length of an airport.  The State of Alaska has set standards for runway length and even lighting in order to assure maximum safety.  Villages of fewer than 200 residents have airports with 4,000’ runways and pilot controlled runway lighting.  Determining whether a Part 121 aircraft can safely operate from an airport is not a matter or runway length.  The minimum safe landing distance for a Part 135 aircraft is several times as long if the runway is icy and slick.  The minimum safe takeoff distance is significantly longer if the runway is wet or slushy.  Every year, part 135 and part 91 operations result in numerous accidents related to going off the end of a runway, veering off the runway side, or failure to get airborne in time to clear obstacles.
It is clear that the quoted safety benefit of the Act is not universal but merely a consideration on a case by case basis.  In 1995, Senator Ted Stevens strenuously objected to the 10 or more seat Part 121 rule proposed by the F.A.A..  He stated that there would be no safety benefit, and the rule would be burdensome to the carriers trying to modernize their fleets.  Examination of safety records over specific routes show that Part 121 aircraft enjoy no advantage over Part 135 aircraft.  Similarly, operating aircraft under Part 121 is much more costly than operating the same aircraft under Part 135.  At least three carriers operate aircraft with a certificated capacity of 10 or more under Part 135 by restricting actual seats installed.  These carriers found the additional cost of Part 121 regulations could not be recouped by having more seats per aircraft.  The cost and safety benefits of Part 121 carriers are hypothetical at best.  Until further, detailed study is made, there can be no conclusion on this issue.
The Postal Service raises the concern about misapplication of rates unless carrier or point rates are established.  This is strictly a red herring.  Current PO-508 procedures require a carrier to receive advance approval from the Postal Service before transporting mail on an aircraft with a different pay rate than the one to which the mail was dispatched.  This system has worked since the issuance of the first Alaskan procedures manual 20 years ago.  The Postal Service has unilateral authority to fine a carrier and even remove it from tender if it violates this provision.  If a carrier transports mail at a rate other than the one specified by the Department, it is an unfair, anticompetitive and deceptive business practice, subject to enforcement by the Department.

The Postal Service has undercut its argument for carrier or point related rates even further by its own action.  As noted earlier, the Postal Service is imposing new daily reporting procedures that include the number of “seats available” on an aircraft.  If a carrier transports mail using an aircraft of a different rate, the Postal Service will know it before the D.O.T..
The question of what service qualifies for Part 121 rates and eventually Part 121 preference is also simply answered.  The stated purpose of the Act is to use mail to support passenger and commercial freight service.  To the extent that the market will support Part 121 operations, that service should be encouraged.  Similarly, the Act specifically discourages service that is “manipulating the system by carrying few, if any, passengers and little nonmail freight while earning most of their revenues from the carriage of nonpriority bypass mail.”  Once the rate structure is set, carriers can determine what aircraft the market will support.  As long as mail is dispatched at a Part 121 bush rate or given preference as a result of Part 121 service, that mail must be carried only on aircraft covered by the rate.  This gives the Part 121 carrier every incentive to operate Part 121 aircraft, and every disincentive to operate Part 135 aircraft.
Mail that cannot be carried on the Part 121 aircraft would be transferred to other qualified carriers as determined by Postal procedures.  Carriers can equalize if they believe it is in their best interests.  The purpose of equalization is to prevent a larger carrier from gaining an unfair competitive advantage over a different carrier that is willing to accept the lower rate.  A carrier cannot equalize to its own rates, however, for non-complying aircraft.  In this way a carrier will be given absolute preference up to the full capacity of its Part 121.  It will have no incentive to use other aircraft because the mail would be transferred to other carriers.

As a practical matter, carriers must schedule at least three flights a week on alternate days in order to meet the 48 hour delivery standard the Postal Service enforces.  It cannot be assumed that mail tendered more than 48 hours in advance of a scheduled flight will be delivered in the required time period, particularly if Part 121 operations are scheduled.

It is particularly worrisome for the Department to assert that it will “continue to work with the Postal Service to achieve a workable interpretation of RSIA that gives due regard to several important, but potentially conflicting factors.”  There are several references in the Order to ideas, proposals or meetings not in the docket record.  The Postal Service was given every opportunity to present its views and suggestions, and took full advantage.  Apparently there were items for public consumption and those for strictly private consumption.  The Department and the Postal Service must abide by the Department’s Rules of Procedure.  The Postal Service shall be directed to forego future ex parte communications.  If the Postal Service wishes to propose new or different ideas, those views should be filed in the docket and subject to appropriate comment.  Any meetings involving direct contact between the Postal Service and the D.O.T. must be open to all parties or their designated representatives after proper notice and cause have been given.
Issue 6

Rate Structure
As noted above, it is clear that the application of the Part 121 bush rate must be applied only to aircraft meeting the size and capacity configuration requirements of the Act.  All of the aircraft with 10-19 seat capacity, which are operated under Part 121 in passenger scheduled service, can also be legally operated under Part 135 as long as 9 or fewer passenger seats are installed.  It must be absolutely clear that the aircraft being dispatched mail at the Part 121 shall be transported only on aircraft meeting the Part 121 provisions.
The inclusion of the deHavilland Twin Otter should not be a question as long as rates are applied by aircraft rather than be carrier or point.  The question about the Twin Otter arose when the Postal Service proposed applying rates based on runway length.  Because the Twin Otter can take off and land in a shorter distance than most Part 135 aircraft, the entire state would come under the Part 121 rate regardless of actual service.  As long as rates are based on actual operations, there is no reason to exclude the Twin Otter.
The question of whether to include service over mainline routes by Part 121 bush aircraft is logically flawed.  The Act mandates a rate for qualifying Part 121 operations.  The bush operations over mainline routes are not qualifying operations because of stage length, but because the law prohibits bush carriers from being tendered mail in these markets.  The cost of these operations should be included in the basic wheel plane rate, or excluded entirely.  The Department currently excludes the costs of mainline carrier operations outside of Alaska because they are not relevant to the carriage of mail within Alaska.  The Department should exclude costs of operations of Part 121 bush service in markets where no mail is to be tendered.

The Order is inaccurate when it refers to a rate for “amphibious” aircraft.  The Act refers to a rate for points that can only be served by water.  This is a rate limited to specific points, regardless of whether amphibious or straight float aircraft are used in the service.  Amphibious aircraft are slower and have less payload than the same aircraft with straight floats.  The Department should not limit the rate to these more costly aircraft.
Issue 7

Ratemaking Standards and Procedures
There is no need for separate priority and nonpriority rates.  Both classes of mail have the same boarding priority in relation to passengers, baggage and freight.  The only difference between the classes is the boarding priority ordered by the Postal Service.  Priority mail comprises about 10% of total mail, and it is impossible to separate costs uniquely associated with one class as opposed to the other.  In most markets, priority mail amounts to less than 200 pounds a day.  There are plenty of issues of substance to debate in setting rates, this is a waste of time.
The Act and Department precedent exclude expenses that are not related to the carriage of mail.  Despite the fact that carriers participating in the passenger pool are required to purchase passenger liability insurance, those expenses are to be covered by passengers alone.  The Postal Service has requested that the capital costs of freezer and refrigerator equipment be excluded from ratemaking.  The common thread of this logic is that costs should be borne only by the classes of traffic that benefit from the expenditure.  To the extent that Postal regulations or requirements result in expenses that do not benefit passengers or commercial freight, those expenses should be borne entirely by the Postal Service.  Four clear examples are: separate mail holding facilities; over the road trucks, vans and carts required to transport mail; bush agent expenses based on mail handling; and reporting requirements beyond those required by the Department.  

While commercial freight can be stored in passenger facilities, hangars or even temporary containers, the Postal Service has placed specific size, security and temperature controls on mail holding facilities.  Postal regulations even specify the minimum size of personnel doors, and require greater screening of employees allowed access to the mail than for other employees.  Freight is transported to the carrier’s origin facility by the shipper, and dropped of at the destination airport without any other guarantee of transportation.  Bush carriers are required to pick up mail at the local Airport Mail Facility and deliver the mail to the destination Post Office or addressee.  At Fairbanks, carriers are required to pick up bypass mail at a central mail facility.  At Juneau, bush carriers contract with a local mail hauling service to pick up and deliver mail at the Post Office.  These are easy costs to separate and document, and must be included entirely in the mail rates.  In addition to the facility or contract costs, mail rates should also cover the cost of any employees who are solely required to transport mail to and from the air carrier facilities, or tend the mail holding facility.
The primary functional purpose of bush agents is delivery of mail to the Post Office or addressee.  Some carriers provide additional compensation for passengers generated by the local agent, but those carriers can provide payment information.  Finally, the Postal Service has just recently imposed new reporting requirements on all carriers, including those that do not carry bypass mail.  With the exception of the segment origin and segment destination, none of the fields in the Postal Service report are common with the T-100 requirements.  The Postal report uniquely requires day and date, specific tail number of aircraft, number of seats actually available for passengers, scheduled time of departure, scheduled time of arrival, actual time of departure, actual time of arrival and specific cancellation codes for flights not operated.  The reported traffic is neither market O&D nor segment O&D.  Apparently the traffic data should represent the total traffic deplaning at the destination point, but Postal officials have advised carriers to enter whatever numbers they think best for their individual situation.  This report has no value for carrier selection, and is not required by Department regulations.  It exists for purposes known only to the Postal Service, and used only by them.  The best way to cover the costs of these reports is to include them in the mail rate.  In the alternative, the Department shall prohibit the Postal Service from imposing additional costs without first agreeing on the method and amount of cost reimbursement.
The Department should not pre-judge the burden required to document traffic specific costs.  Some costs may not be divided, but others can be easily documented.  Carriers must be given the opportunity to present data relative to the costs of each type of traffic.  The Postal Service uniquely imposes costs on carriers not required by any other class of traffic, and should be required to pay for its actions.  Today’s requirements are significantly more burdensome than they were in 1982.  The Department should provide an incentive for the Postal Service to be able to lower its rates by working with carriers to provide less costly mail service.
In the previous base rate, the Carriers argued that costs should be allocated on the basis of outbound loads because that determined backhaul capacity as well.  The Department declined this procedure, assuming that carriers allocate resources based on traffic as a whole, limiting their outbound capacity to maximize traffic on the backhaul.  The Act has changed all that.  The Act could have based mail tender on traffic both to and from a hub, or been really inventive and assigned based on backhaul, as that is the service that does not have support of mail.  The Act ignores broader measures of passenger or freight traffic, and based mail tender solely on traffic outbound from the hub.  The Act does this because that is the direction that 90%+ of the mail travels.  By encouraging outbound service, the Act also creates capacity for mail.  The sole scheduling incentive carriers have now is to maximize the capacity and beneficial timing of outbound flights only. To recognize both the directionality of mail and the advantage given only to outbound service, costs should be prorated on the weighted value of outbound traffic.
The discussion of whether the base rate should be stated in costs per A.T.M. or R.T.M., and what method should be used to update rates is stated essentially backwards.  In order for a rate to be compensatory based on the specific costs of each class of traffic, it must be related to traffic actually carried.  Each type of traffic not only has unique costs, it has different outhaul and backhaul characteristics.  If costs are prorated on the total amount of capacity required to transport traffic, both weight load factor and traffic directionality must be considered.  For example, one outbound passenger is generally matched (it total) by an inbound passenger.  A pound of outbound bypass mail generates zero return traffic.  Prorating expenses based on the amount of total R.T.M.’s required to transport each category of traffic is the same as prorating expenses based on outbound actual traffic.  The Department has never set a mail rate based on A.T.M.’s, and the C.A.B. before it based scheduled fares and rates on traffic actually transported.  There is no way for fare and rate levels to be both fair and compensatory unless they are based costs per unit of traffic carried.
The only reason that linehaul rates are updated on the basis of A.T.M.’s is because that method is less volatile and less subject to unrelated market forces.  The more accurate method is to update rates using R.T.M.’s.  It compensates carriers more accurately for expenses actually incurred.  This method, however, is affected by changes in load factor and competitive pressures unrelated to the traffic carried.  Changes would be more volatile, and the correlation coefficient of the resulting trend line would be lower.  This method also provides an incentive for the industry to decrease load factors and operate less efficient aircraft, as pointed out by the Postal Service that will increase the cost per R.T.M...
While less accurate in the short term, the A.T.M. expense based update for linehaul rates is more consistent and probably equally accurate in the long run.  This method places the control of costs directly in the hands of each carrier with no extraneous pressure.  Carriers will have the incentive to operate more efficiently.
Carriers request that at least a 5% rate of return and taxes markup for mail rates.  This is the rate of return allowed for Essential Air Service.  According to the language and findings of the Act, mail is to support passenger and commercial freight operations.  Mail must pay for its full costs, and a rate of return that will accomplish the goals of the Act.  The wording of the Act, and claims by several of the larger carriers indicate that the mail tender and its pay rate should subsidize passenger and commercial freight service.  This may well mean that a rate consistent with the goals of the Act will be higher than is necessary to cover only the mail specific costs of transportation and handling.  The Carriers request that F-1 and balance sheet information be made pubic as a part of this investigation in order to assure an adequate rate of return.  
The Order makes a gratuitous comment about how the current level of mail pay must be adequate, as shown by the number of carriers eager to carry mail.  To begin with, the carriers with the lowest direct and indirect operating costs are the mail specialists that have little if any passenger or freight handling costs, and can use less expensive aircraft.  These carriers are being eliminated by the Act.  Next, carriers have continued to operate services after the R.S.I.A. was proposed in order to qualify for a significantly increased mail share.  Finally, the industry as a whole is not making a reasonable rate of return.  What data are available indicate that the most profitable carriers are the smallest, and the largest air carriers generate the greatest losses.  A number of carriers have probably been making foolish business decisions in the short term in order to try to qualify for a great share of mail revenue in the future, but that is a direct result of the provisions of the Act..

The Order refers to a suggestion by the Postal Service that it buy fuel for carriers in order to get a bulk discount.  This suggestion does not appear in the Comments of the Postal Service in response to the Department’s request, or in its Reply Comments.  This is the first time to idea has seen the public light of day.  It is another example of unauthorized ex parte communications from the Postal Service.  It is not the role of the Department to float trial balloons for the Postal Service.  All parties must observe procedural regulations governing filings.
The idea of Postal Service fuel has superficial attraction, and if it works it would benefit all parties.  Experience has shown less actual benefit.  Alaska Airlines attempted to negotiate lower fuel rates for its code sharing partners in the ‘70’s, and the Alaska Air Carriers Association has attempted on several occasions to negotiate lower insurance rates for its members.  These attempts failed.  Assuming that the Postal Service is sincerely interested in pursuing this option, certain requirements must be imposed.  Any fuel must be available uniformly to all mail carriers without limit on purchase or use.  For example, all mail carriers buying AvGas at Fairbanks should pay the same price at that hub.  Obviously there will differences between types of fuel and location of purchase.  Perhaps the best way to accomplish the sought after cost reductions would be for the Postal Service to work with the carriers to determine how much fuel would be needed to operate all scheduled services, including extra sections, and then guarantee that volume of purchase in return for reduced rates.  The mail transporting carriers would then purchase and pay for the fuel directly, without limit.
For administrative convenience, the Carriers oppose retroactivity for any rates.  Once historic base rates are set, the escalation trend line can be applied to bring the rate to the mid-period point.  There are no complete data available now, and many carriers have not filed T-100 reports for non-scheduled service.  Furthermore, the non-scheduled reports were not required for much of the period used by the Postal Service for determining mail tender.  Even though Show Cause procedures will be used, a huge amount of work will have to be done before a rate can be proposed.  Given the entirely hypothetical nature of cost effects, the Department should determine to conduct a thorough analysis and set the rates only once all issues have been considered and resolved.
Finally, rates for carriers in the passenger pool should not be applied to the freight pool if there is a Part 121 carrier in the passenger pool.  By definition, bush all-cargo service is operated using Part 135 aircraft.  All-cargo operations with Part 121 aircraft are mainline services.  There is no Part 121 tender preference for freight carriers.  The Department will fail to meet the goals of the Act if it forces all-cargo carriers to accept a less than compensatory rate for their Part 135 operations.  This argument also applies to the 10% general pool as long as its lasts or carriers request inclusion.  Part 121 operations are to be “encouraged” only when the passenger market supports such service.  Simply put, if a carrier cannot profitably serve a market with Part 121 aircraft, its service should not be encouraged.  If a carrier can profitably serve the market, then its services should be rewarded, and the Postal Service shall also reap the benefits if the Part 121 rates turn out to be lower.  Aircraft larger than the Beechcraft 1900 will be included in the Part 135 mail rate by virtue of their all-cargo operation.  The Part 135 wheel rate is the only rate appropriate for the freight and general mail pools.
Issue 8

Data Retention

While the proposed answer to this question provides no specific or consistent guidance to carriers, it is the best answer.  The test of recordkeeping is the ability to support the requirements of an audit.  The Carriers urge the Department to redouble its audit efforts.  Given the significant deficiencies in T-100 reported uncovered by the B.T.S. in recent weeks, and the strong incentive to cheat on reports as contended by Warbelow’s Air Ventures and others, the Department should attempt to audit each carrier at least once a year.
Issue 9

Composite Equalization
This is a relatively minor issue in that the Act strictly limits the ability of bush carriers to equalize to mainline service.  The purpose of equalization is not to provide lower rates to the Postal Service.  Equalization is to prevent anti-competitive action, and provide additional service possibilities.  Equalization is the authority for a carrier to equal the lowest otherwise legal rate.  In the case of the composite rate, it is the sum of the applicable mainline rate from origin to bush hub, and the bush rate from bush hub to bush destination.  When compared to the authorized bush rates, these composite rates are a bargain.  While the carrier gets less than compensatory rates, they do get incremental revenue they otherwise would not have earned.
Issue 10
Effective Date of Distribution
The more time passes, the more accurate and prescient to the Comments of the Consolidated Carriers become.  The Carriers contended that the T-100 reports were not complete or accurate.  Recent events have shown that the Carriers underestimated the reporting problems.  Literally hundreds of monthly market records were shown to be grossly in error.  Larger carriers, several of whom supported rapid implementation of the new dispatch procedures, had a disproportionate number of errors.  The Postal Service has promised a new procedures manual for months, but has not issued one yet.  Carriers have not been advised by the Postal Service what markets where they qualify for tender, and what percentage of the mail they will receive.  The Department has moved in a deliberate and timely manner to consider the various issues.  The Show Cause Order admits that a lot of work is yet to be done.  While the Postal Service alternately blames the Department, the air carriers, and the required process, the fact of the matter is that the Postal Service is forcing a premature implementation of the program using data gathered from periods even before the Act was passed.  Unfortunately, the actions of the Postal Service mean that unresolved issues will have to be handled through formal complaint or adjudication.
Excise Tax data is an absolute requirement.  It has already been explained that it is impossible to compute excise tax or even revenue by market O&D for past periods.  By setting November 1 as the effective date, the Department is actually collecting data prospectively for the qualification period supported by the Carriers.
The contention that the Act does not use the term “test period” is frivolous.  Would the Department have found differently if the Carriers used the term “12 month period”, “qualifying period” or even “the period required by Sections (h) or (i) of the Act”?  The Carriers used the term “test period” to illustrate the deliberate, stepwise process of transitioning from deregulation to a system favoring certain types or services or operations.  Clearly, carriers have not been given a reasonable opportunity to comply with the new provisions of the Act.  Local Postal officials have discouraged carriers from trying.  The more experience we have, the more premature the proposed application of the Act is shown to be.

WHEREFORE, the Consolidated Carriers request the Department to modify the provisions of Order 2003-10-10 as proposed in these Comments.  In matters of ratemaking, reporting, unjust discrimination and unfair or deceptive or anticompetitive business practice, the Department is the controlling authority.  The Department must not shirk is duty or public responsibility.

Respectfully submitted, 

The Consolidated Carriers

_________________________
By Hank Myers

October 23, 2003
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