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November 6, 2003
John C. Bonafilia
Acting Manager

Commercial Air Operations
U.S. Postal Service

475 L’Enfant Plaza West, S.W.

Washington, D.C.  20260

Dear Mr. Bonafilia:

On behalf of the Consolidated Carriers, I was disappointed to read of your approval of the waiver for Frontier Flying Service allowing it to participate in the 70% passenger pool for bypass mail even though it did not qualify for tender in any of the markets requested.  At Point Hope, Gambell and Savoonga, Frontier is added to qualified passenger services of Bering Air Service and Cape Smythe.  At Noatak the qualified passenger carriers are Bering Air Service and Hageland Aviation.  At Fort Yukon, the qualified passenger carriers are Warbelow’s Air Ventures and Wright Air Service.
The approval was procedurally deficient in that it did not make any factual findings about the grounds required for a waiver from the Act.  Indeed, you state that could not define “substantial improvement” within the meaning of the Act.  Moreover, your approval did not note or answer the numerous protests of the application filed by air carriers and all three legislators representing Nome and Kotzebue.  These protests clearly documented that Frontier’s service is unneeded and will not provide any discernible benefit to the pubic.  On the contrary, the waiver will deprive the qualifying passenger carriers of 1/3 of the rightful revenue under the Act.

The only basis you noted for the approval of the application was the general goal to encourage Part 121 carriers.  The encouragement is strictly limited to markets big enough to support such service.  This goal is supported by the effect of the Act to limit the number of carriers qualifying for tender, and concentrating mail on the chosen carriers.  It is not a justification to add Part 121 carriers to markets they do not qualify for or have never served.  As noted by Art Warbelow, the waiver reduces the ability of the qualifying carriers to operate larger aircraft and transition to Part 121 service.

There can be no argument made that the waiver will reduce expenses for the Postal Service.  There is no Part121 bush rate now, nor will any future rate apply retroactively.  Based on the Department’s historic bush rate adjustment period, the Part 121 rate will not be affected by the operations of Frontier.

There is one requirement you have placed on Frontier that is clearly contrary to the Rural Service Improvement Act and must be retracted.  You state that future qualification of Frontier will be based on the special Postal Service reports as supplemented by D.O.T. T-100 reports.  The Act clearly states that the only data used to determine qualifying carriers come from the T-100 reports as verified by federal excise tax data.  The D.O.T. rigorously monitors the accuracy of T-100 filings, and has set up an excise tax reporting process consistent with the Act.  Any use of other data, including the Postal Service daily reports, is illegal and unacceptable.
Some of the limitations and justifications you include in your approval are vague and subject to misapplication by Frontier.  Specifically, you state that the goal of the waiver is to support Part 121 service. To that end, it must be made clear that Frontier’s waiver applies only to operations with its proposed Part 121 service.  To the extent is has capacity, Frontier will receive tender up to the full available freight payload of its qualifying aircraft.  It must be noted that Frontier has promised service with 19 installed seat aircraft. At Gambell, Savoonga, Noatak and Point Hope, Frontier only proposes three flights a week.  Any mail tendered to Frontier and not transported on the day of the scheduled flight must be transferred immediately to other qualified carriers.  Under the terms of the PO-508 manual, Frontier will not be able to deliver mail to destination by the end of the second day following tender as required.  Mail tendered to Frontier on the day prior to its flight must be transported on the day of the flight or transferred to other qualified carriers.  To the extent that Frontier can transport mail on its Part 121 aircraft, it will be given all of the mail it can handle.  Allowing Frontier to transport this mail on Part 135 aircraft as defined by the Act is contrary to the terms of the Act and Frontier’s waiver request.
You have required Frontier to file reports on their progress toward achieving the 20% market share requirement.  I ask that those reports be filed in Docket 14694.  I also ask that you define the intermediate criteria you expect must be met by Frontier in order to meet its 20% total share after 12 months.  At some point it will become a practical impossibility for Frontier to meet its requirement, and this ignoble experiment should terminated at the earliest date possible.  If the Department issues a final bush mail rate for qualifying Part 121 aircraft that is not lower than the Part 135 rate, the waiver must be withdrawn because it will be baseless.
Finally, it is clear that this waiver is the sole responsibility of the U.S. Postal Service.  This action will reduce mail revenue for the properly qualified carriers by 1/3rd.  Should Frontier fail to make the required 20% market share in total within the time period, or the waiver is terminated for any other reason, how will the properly qualified carriers be compensated?  These carriers have sufficient capacity to handle all mail in the market without the imposition of Frontier.  To that extent that the qualified carriers will suffer a loss due solely to the award of this waiver, the Postal Service must compensate these carriers for their loss.
Your prompt reply to these points will be appreciated.

Sincerely,

Hank Myers
Hank Myers
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