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Frequencies

REPLY OF AMERIJET INTERNATIONAL, INC.

Pursuant to the provisions of the Department’s February 10,
2004 Notice Shortening Response Dates, Amerijet International,
Inc. (“Amerijet”) respectfully submits its reply to answers filed
in response to the Amerijet application filed on February 6,
2004.

To fully and fairly evaluate the positions of the parties,
it is necessary to review briefly the relevant factual
background. In May 2002, the Department successfully negotiated
an agreement with the Government of Ecuador under which the U.S.
would have fifteen more scheduled all-cargo frequencies to
allocate among U.S. carriers. On June 14, 2002, the Department
instituted this proceeding to determine which applicants should
receive the new frequencies. Several carriers filed applications
and, on August 12, 2003, the Department issued its Order to Show
Cause in which it allocated the fifteen available frequencies

among Atlas, Custom, Evergreen and Florida West. Only one




[image: image3.png]applicant, Arrow, objected to the Order to Show Cause. 1/
Subsequently, on September 12, 2003, five months ago, Custom
withdrew its application having decided to forego the three
frequencies tentatively granted to it through the Order to Show
Cause. No party responded to that motion, and no party otherwise
expressed any interest at all in having any of the three
frequencies the Department had tentatively awarded to Custom.

In January 2004, Amerijet, which had not been an applicant
in this proceeding, became interested in the U.S.-Ecuador market.
Upon investigation, Amerijet determined that there were three
unallocated frequencies available through this proceeding and
that no applicant in the case had expressed any interest in
acquiring them after Custom announced that it could not use them.

Amerijet further determined that Amerijet’s acquisition of
the three frequencies tentatively awarded to Custom would be
fully consistent with the theory and decisional criteria relied
on by the Department when it released its Order to Show Cause and
tentatively awarded three frequencies to Custom. Specifically,
Amerijet’s acquisition of the three fregquencies would permit
entry into the market by a new entrant. Amerijet’s acquisition
of the freguencies would also permit the very same type of

operation embraced by the Department when it tentatively selected

1/ Arrow, which already had five frequencies in the market,
sought five more. The Department determined that it should
not enrich Arrow further but should rather allocate the
available frequencies so four new carriers could enter the
market.




[image: image4.png]Custom, i.e., a narrow-body operator with the ability and
willingness to move up to larger freighter eguipment to respond
to market demands. Amerijet would operate a schedule pattern and
a rotation identical to that proposed by Custom. Finally,
Amerijet’s acquisition of the frequencies would permit the
Department to achieve its consistent goal of assuring that
valuable operating rights were fully utilized by U.S. carriers.

Accordingly, based on all these considerations, Amerijet
determined that it should prepare and file an appropriate
exemption application and seek frequencies which otherwise would
be wasted.

While each and every party to this proceeding had been and
remained silent for the five-month period following the filing of
Custom’s Motion to Withdraw its application and three frequencies
therefore became available, three parties answered in opposition
to Amerijet’s application. And one nonparty responded
independently to the Department’s February 10, 2004 Notice.

None of the answers filed provides a legitimate basis for
denying Amerijet’s application. And none should convince the
Department to deviate from achieving the goals it announced when
it issued its Order to Show Cause. Adjusting the freguency
allocations as some of the answering carriers advocate would be
completely contrary to the findings the Department adopted in its

tentative decision and would not advance the public interest.




[image: image5.png]Florida West. Florida West does not really object to
approval of Amerijet’s application. A fair summary of Florida
West’s answer would be that that carrier does not care what the
Department does as long as it does not delay further the award to
Florida West of the five frequencies proposed to be awarded to
it. Amerijet has no dispute with Florida West; neither Florida
West nor any of the other successful applicants should suffer any
delay as a result of Rmerijet’s application.

Atlas. The Atlas answer is perplexing. In this proceeding,
Atlas had sought six frequencies but was awarded only five
through the Order to Show Cause. Atlas did not object to the
Order to Show Cause thus indicating its acquiescence in the
Department’s tentative decision. 2/

If there were any doubt about Atlas’ desire for more
frequencies, Atlas confirmed its satisfaction with the tentative
award in the Order to Show Cause when it remained silent again
when Custom withdrew its application and made three additional
frequencies available to any and all interested parties.

It was only after Amerijet filed its application last week
that Atlas indicated -- for the first time -- any dissatisfaction

with the Department’s tentative decision and an interest in

2/ In fact, Atlas answered Arrow’s objection to the
Department’s Order to Show Cause but, in that answer,
clearly stated that it was satisfied with the five
frequencies the Department proposed to award to it.




[image: image6.png]acquiring any of the three frequencies made available through
Custom’s withdrawal.

Against this background, the criticisms Atlas advances
regarding Amerijet’s timely filing of an application ring hollow.
More importantly, however, Atlas has provided no basis upon which
the Department should change the basis for its tentative decision
and give Atlas any more frequencies than those it had been
tentatively given and agreed to accept.

Arrow. Arrow’s challenge to the Amerijet application is as
wide-ranging and vituperative as it is undisciplined. Arrow
contends that Amerijet simply cannot be allowed to file an
application on February 6, 2004 that would demonstrably permit
the Department to achieve all the goals it declared that it
wanted to achieve through its Order to Show Cause. Arrow argues
that “[glrant of the Amerijet application would be contrary to
law, fact and equity, and would not be in the public interest.”

Of course, Arrow’s only legitimate argument in this
proceeding relates to matters at issue in this proceeding,
Amerijet’s application for an allocation of the three frequencies
tentatively awarded to Custom. OQuestions involvina Arrow’s
financial condition and its return to the bankruptcy court will

be considered in that forum. 3/ But the only legitimate question

3/ Of course, to be successful here to any extent, Arrow faces
- the daunting task of convincing the Department that it is,
as it asserts, “fit, willing and able” to provide the

services it seeks authority to provide.




[image: image7.png]in this proceeding at this point is whether an award of the three
frequencies to Amerijet would, as Arrow contends, “be contrary to
law, fact and equity, and would not be in the pubic interest.”

Amerijet is not certain what “contrary to . . . fact” might
mean. Clearly, Amerijet’'s application contains all the evidence
required by Part 302 of the Department’s Procedural Regulations.
Just as clearly, the factual material supplied by Amerijet in its
application, together with material noticeable by the Department
under Rule 302.24(g), satisfies Amerijet’s burden of proof in a
licensing proceeding before the Department. As noted, Arrow does
not describe by class or item, any fact or evidentiary
requirement ignored or overlooked by Amerijet. Accordingly,
Arrow’s objection in this regard must be rejected.

Arrow’s contention that an award to Amerijet would be
unlawful seems to relate to Arrow’s reference to the Ashbacker
doctrine. Again, Arrow’s argument is not a model of clarity, but
Amerijet certainly agrees that Ashbacker has application in this
proceeding. It has never contended otherwise. But admitting the
applicability of Ashbacker is hardly decisive here. If Arrow is
suggesting that the Department cannot carry out its comparative
analysis responsibility under Ashbacher with respect to
Amerijet’s application, Arrow is clearly wrong. The record now
contains more than sufficient evidence to permit the Department
to complete its comparative analysis, and Arrow has failed to

show how that record is in any way deficient in this regard. It




[image: image8.png]is not surprising that Arrow is alone among the objectors in
asserting a challenge with reference to the Ashbacker doctrine
and, again, Arrow’s challenge in this regard is baseless.

Arrow’s “equity” argument seems to relate in some manner to
Amerijet’s admittedly late entry into this proceeding. Amerijet
has acknowledged that its application is late with regard to the
notice instituting this proceeding, and it has fully explained
why it is in the public interest for the Department to consider
that application, notwithstanding its late filing. Lateness
having been acknowledged, it is the responsibility of Arrow to
explain how such “tardiness” adversely affects it, and Arrow has
not even attempted to demonstrate disadvantage. And, as noted
earlier, Amerijet clearly expressed its interest in the three
frequencies tentatively awarded to Custom before Arrow did.

Of equal importance, even at this stage in this proceeding,
Arrow does not disclose how many, if any, of the frequencies
tentatively awarded to Custom Arrow would want and how it would
use them. It appears that all Arrow hopes for is to keep
Amerijet out of the market -- even if that means three
frequencies will go unused, a result clearly contrary to the
public interest.

Arrow seems to suggest that Amerijet’s application here
should not be considered because Amerijet has expressed an
interest in acquiring Arrow assets through Arrow’s resumed

reorganization proceeding now pending in Miami. This is a




[image: image9.png]particularly baffling argument. Indeed, Arrow seems to describe
Amerijet and its application derisively by observing that

“Amerijet is seeking to obtain control of

Arrow, acquiring Arrow’s assets, including

its route authority and frequency

allocations, and to operate in its own right

in Arrow’s markets. The clear message of the

Amerijet pleading is that if Amerijet were to

obtain control of Arrow’s assets, Arrow would

‘not survive as an operating company.’”

Answer of Arrow at page 2 and 3.
This is a confusing and confused description of present
circumstances. First, as noted above, proceedings pending before
the Bankruptcy Court have very little to do with the Department’s
allocation of the three frequencies under consideration here. 4/
More importantly, it is difficult to understand how Arrow can
accuse Amerijet of somehow taking advantage of it in the
reorganization process when it was Arrow who entered into an
agreement with Amerijet under which Arrow would convey to
Amerijet all the assets Arrow needs to continue to “survive as an
operating company.”

It is certainly true that Amerijet has expressed an interest
in acquiring assets currently held by Arrow. It is also true
that Arrow has expressed its desire to sell those same assets to
Amerijet. In fact, it has entered into an agreement to do just

that. 1In these circumstances, it is hard to understand why and

how Arrow has a legitimate complaint that should impact the

4/ Those proceedings may have something to do with a proposed
allocation of frequencies to Arrow, but Amerijet will leave

that determination to the Department.




[image: image10.png]decision the Department is called upon to make with respect to an
allocation of Custom’s frequencies.

In summary, Arrow has fallen far short of showing that
approval of Amerijet’s application would be contrary to the
public interest. 1In fact, approval of that application would
fully satisfy the public interest.

Trandwinds. Tradewinds’ answer is not an answer to the
Amerijet application; it is, rather, an improper petition for
reconsideration of the Department’s procedural notice issued
earlier this week.

In fact, Tradewinds is not even in a position to oppose
Amerijet’s application. It has not filed an application in this
proceeding and has not even suggested that it would be willing to
provide scheduled all-cargo service in the U.S.-Ecuador all-cargo
market. Rather, all Tradewinds asks is that the Department delay
further the full implementation of the new frequency awards at
issue here, and the only basis Tradewinds offers in support of
its position is that it may, at some point in the future,
depending upon what may happen between now and then, under the
right circumstances, be interested in doing somethina about
acquiring operating authority in the U.S.-Ecuador market. But,
at this time, Tradewinds is not prepared to say what it might do.

Since Tradewinds is not even willing to submit an
application for the authority at issue here and to show how an

award to it would be consistent with the findings and conclusions




[image: image11.png]announced by the Department in its Order to Show Cause, Amerijet

suggests that its answer should be dismissed.

In conclusion, when the Department'issued its Order to Show
Cause and announced a reasoned and rational allocation of the new
scheduled all-cargo frequencies available to it, only Arrow
objected to the Department’s tentative decision. Custom, one of
the successful applicants, subsequently determined that it could
not responsibly accept the Department’s proposed award and
announced that decision to the Department and all parties. No
party -- including Arrow -- responded to Custom’s motion. No
party -- including Arrow -- then or later suggested that the
Department could accomplish one of the critical goals of the
tentative decision by awarding one or more of the three available
frequencies to it. Over the succeeding five months, no applicant
which had failed to acquire all the operating authority it sought
or might have sought asked the Department to use one or more of
the frequencies tentatively awarded to Custom to let it increase
the number of U.S.-Ecuador frequencies it could operate. 1In
fact, no party did anything following the filing of Custom’s
motion until Amerijet filed its application. In these
circumstances, the answers filed by three of the parties and one
nonparty to this proceeding should be rejected, and the three

frequencies tentatively awarded to Custom should be awarded to
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Amerijet so that the Department can achieve the goals it hoped to
achieve when it issued its Order to Show Cause.

Respectfully submitted,
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I hereby certify that I have, this 12th day of February,
2004, served a copy of the foregoing reﬁly, by e-mail or

first-class mail, postage prepaid, upon the following parties as

indicated:

Carl B. Nelson, Jr. American carl.nelson@aa.com
Lawrence D. Wasko Arrow ldwasko@erols.com

Russell E. Pommer Atlas rpommer@atlasair.com

R. Bruce Keiner, Jr. Continental rbkeiner@crowell.com

Mark W. Atwood Custom Air matwood@sherblackwell.com
William C. Evans Evergreen bill.evans@piperrudnick.com
Marshall S. Sinick FWIA msinick@ssd.com

Moffett B. Roller Gemini mroller@rollerbauer.com
Megan Rae Rosia Northwest megan.rosia@nwa.com
Pierre Murphy Tradewinds pmurphy@lopmurphy . com
David L. Vaughan UPS dvaughan@kelleydrye.com
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