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Arctic Transportation Services, Inc., objects to the findings of Order 2004-2-12 establishing the rate payable to Intra-Alaska bush mail carriers providing service with Part 121 bush passenger aircraft on two counts.  Our first objection is based on the fact that the Law does not contain language directing the USPS to pay the new 121 bush passenger rate to bush nonmail freight carriers qualified on a city pair route, when a 121 bush passenger carrier enters the market. Our second objection is based on the fact that the Department derived the new 121 bush passenger rate utilizing data inconsistent with the definitions of the law.  The result is a rate that does not adequately compensate 121, 135 bush passenger or nonmail freight carriers trying to fulfill requirements of the Rural Service Improvement Act. 

The Rural Service Improvement Act (R.S.I.A.) clearly identifies carriers paid the 121 bush passenger rate when a 121 bush passenger carrier enters a market: 

39 U.S.C. 5402  (emphasis added)

(h)(6)
(A) The Secretary shall establish new bush rates for passenger carriers operating in the State of Alaska receiving tender of nonpriority bypass mail under this subsection.


(B) The Secretary shall establish a bush rate based on data collected under subsection (k) from 121 bush passenger carriers.  Such rates shall be paid to all bush passenger carriers operating on city pair routes in the State of Alaska where a 121 bush passenger carrier is tendered nonpriority bypass mail.

(C) The Secretary shall establish a bush rate based on data collected under subsection (k) from 135 bush passenger carriers.  Such rates shall be paid to all bush passenger carriers operating on bush city pair routes in the State of Alaska where no 121 bush passenger carrier is tendered nonpriority bypass mail.

The law does not state anywhere that the 121 bush passenger rate applies to nonmail freight carriers qualified in bush city pair routes; it only directs the USPS to pay the 121 bush passenger rate to 135 bush passenger carriers when a 121 bush passenger carrier enters the market. 

The air freight industry in Alaska is immense and essential due to the lack of roads.  Three part 121 mainline “all cargo” carriers in addition to one part 121 mainline passenger/freight carrier transport most of the large volumes of freight and bypass mail to the hubs.  Freight bound for bush destinations, along with a 20% of the bypass mail, is transported to bush destinations on 135 bush freight carriers.  Rural communities, inaccessible by road, rely on 135 bush freight service for many necessities.  Freight frequently transported by 135 freight carriers include refrigerators, freezers, furniture, beds, lumber, insulation, vehicles, and many more oversized goods.  The Denali Commission relies on 135 bush freight service to transport materials needed to build fuel tank farms, water and sewer systems, electrical upgrades for native communities lacking these basic necessities.  These projects require the transportation of drill rigs, 20ft arctic sewer pipe, generators, and all the tools and equipment workers depend upon to complete projects.  The Federal Government and the State of Alaska rely on 135 bush freight service to support housing projects, school upgrades and construction, and runway improvement or construction.  These items can not be transported with 121 bush passenger aircraft.  Part 135 freight carriers operating specialized aircraft such as CASA 212 and Short Skyvan capable of carrying heavy and bulky loads are required.

The law recognizes the importance of nonmail freight service, listing it as one of the critical components of the R.S.I.A as noted in the Rural Services Improvement Act findings.  Act Aug. 2, 2002 P.L. 107-206, Title III 3002(b), 116 Stat. 910 by 3002(g)(1) of such Act provides:

“Congress makes the following findings:

(9) The Intra-Alaska Bypass Mail system, created by Congress and operated by the United States Postal Service under section 5402 of title 39, U.S.C., with input from the Department of Transportation, connecting hundreds of rural and isolated communities within the State, is a critical piece of the Alaska and the national transportation system. The system is like a 4-legged stool, designed to—

(A) provide the most affordable means of delivering food and everyday necessities to these rural and isolated communities;

(B) establish a system whereby the Postal Service can meet its obligations to deliver mail to every house and business in America;

(C) support affordable and reliable passenger service; and

(D) support affordable and reliable nonmail freight service.

 The Rural Service Improvement Act recognizes both passenger and nonmail freight carriers as essential parts of the transportation system.  The RSIA uses the bypass system to support both types of air service and to enable the USPS to meet its responsibility to deliver mail to every house and business in Alaska.  The RSIA also clearly separates the two types of air service from one another.  Passenger carriers are tendered 70% of the bypass mail, freight carriers are tendered only 20%.  Passenger carriers need a 20% market share to qualify for bypass mail; freight carriers need a 25% market share to qualify for bypass mail.  135 bush passenger carriers are given a mail tender preference if they transition to 121 bush passenger service, 135 bush freight carriers are not.  135 bush freight carriers are not allowed to transition to part 121 freight service unless they fly aircraft with a payload of 7500 pounds or greater.  That classifies them as a 121 mainline freight carrier.  The rural communities of Alaska are not large enough to support scheduled 121 mainline freight service.  The fact that 121 mainline freight carriers do not provide scheduled service to rural villages beyond hubs bears this out.  The RSIA does not allow “new 121 mainline freight carrier’s” to enter mainline markets.” (RSIA section (g)(4)(A).) 

Our second objection to Order 2004-2-12 is the Departments establishment of the new 121 bush passenger mail rate utilizing data collected from “121 bush passenger carriers” on routes other than “bush routes”.  By not properly identifying the routes on which 121 bush passenger carriers were operating, the Department ended up with a rate derived from data contrary to the law defining “121 bush passenger carrier”.

The pertinent definitions are found in 39 U.S.C. 5402 subsection (emphasis added):

(a) (4) the term “bush carrier” means a carrier operating aircraft certificated within the payload capacity requirements of subsection (g)(1)(D)(i)

      (5) the term “bush passenger carrier” means a passenger carrier that meets the 

requirements of subsection (g)(1)(D)(i);

(6) the term “bush route” means an air route in which only a bush carrier is tendered nonpriority bypass mail between the origination point, being either an acceptance point or   a hub, as determined by the Postal Service, and the destination city;

    (12) the term “mainline route” means a city pair in which a mainline carrier is tendered nonpriority bypass mail;

    (18) the term “121 bush passenger carrier” means a bush passenger carrier providing passenger service on bush routes under part 121;

The establishment of the 121 bush passenger rate utilizing data from operations not conducted on bush routes is contrary to the law.  The result was a 121 bush passenger rate that is not compensatory for bush air carriers transporting mail on bush routes. 

In Show Cause Order 2003-10-10 dated October 8, 2003, the Department raised the following point in Issue 7 Responses:

(8) Should the cost of bush aircraft operating over mainline routes, with longer stage lengths and higher load factors, be included in the calculation of Part 121 bush rates?  Order 2002-9-6, page three, noted “including Alaska Central Express (in the mainline pool) is even more problematic, because it operated primarily bush equipment” on mainline routes.  That is similar to the issue here.  We will examine this issue closely when all of the data are available.

 Did the Department examine the issue?  If so, what was their conclusion?  If Alaska Central Express was excluded from the mainline pool then so must the mainline routes flown by 121 bush passenger carriers.  Only data derived from 121 bush passenger carriers flying on bush routes should be used in the calculation of the 121 bush passenger rate.

We urge the Department to recalculate the 121 bush passenger rate using data exclusively from 121 bush passenger aircraft that are operated over bush routes.  We further urge the department to only pay the 121 bush passenger rate to 135 bush passenger carriers when a 121 bush passenger carrier is qualified in the city par route as spelled out in the law.
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Respectfully submitted,

 Michael E. Brown

Director of Operations

Arctic Transportation Services, Inc.
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