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The Consolidated Carriers, hereinafter “Carriers”, file this Reply to the Comments of the U.S. Postal Service, and request leave to file an otherwise unauthorized document.  The “Comments” of the Postal Service are in fact a rebuttal to the Comments of the Consolidated Carriers and other parties.  The Postal Service simply waited until the last hour of the comment period, reviewed all of the documents that had be filed at that point, and then countered the arguments.  Allowing this Reply will not adversely affect any party, and will not delay the proceeding.  This Reply contains direct rebuttal of false claims made by the Postal Service and should be included so as not to give the impression that the Postal Service claims are unopposed or accepted.

INTRODUCTION

In its Comments, the Postal Service argues that all Part 121 operations by bush carriers should be included in the ratemaking base, that certain expense allowances should be reduced, and that one flight a week is an adequate threshold for application of the Part 121 rate.  These arguments are devoid of legal precedent or justification.  Each of these arguments is clearly wrong on its face, and has been dismissed by the Department in all previous determinations.  The only goal of the Postal Service is to minimize the mail rates, regardless of law or precedent.  The Postal Service Comments even directly contradict statements by its operating officials made at the Alaska Air Carriers Association Convention in Fairbanks, and calls into question the integrity of the Department’s deliberations.

MAIL RATE STRUCTURE
Law and regulations are clear on what operations should be included in the Part 121 bush mail rate.  49USC41901 requires the Secretary to prescribe and publish rates for transportation “…between places in Alaska, the facilities used and useful for the transportation of mail, and services related to the transportation of mail” (emphasis added).  The Secretary is also allowed to establish different classes of mail pay, as also required by the Rural Service Improvement Act.  The two part requirement in 49USC41901 limits the operations to be considered in the mail rate to those that are “used and useful” to the transportation of mail in that specific class, and that the services must be “related to the transportation of mail” in that specific class.  All other services and operations must be excluded from the ratemaking base.

While the law is specific about what should be included, numerous D.O.T. Orders have answered arguments about what should be excluded.  In the mainline rate cases, the Department has limited the costs included in the rate base.  For example, it denied the Postal Service request to include system operating costs for Alaska Airlines on the grounds that most operations, and particularly the aircraft mix, were outside the scope of the mainline rate application.  This clearly applies to the bush Part 121 rate, in that all operations not falling within the application of the rate must be excluded.  

An interesting question was raised about the relation of the mainline exclusions to bush exclusions because the non-bush operations of the Part 121 carriers also happen to be in the State of Alaska.  That point is irrelevant if the routes are not covered by the bush rate for mail transportation, or mail service is not provided.  The Rural Service Improvement Act defines a mainline route as a route where a mainline carrier is tendered bypass mail.  Even if a bush carrier serves the route under a code-sharing agreement, or by equalization, the route is a mainline route.  A bush route is a route where only bush carriers are tendered non-priority bypass mail.  For Alaska Airlines in the mainline rate base, about half of the operations departing from points in Alaska are excluded because they involve a service not covered by the mainline mail rate.  Whether the flight segments are intra-state or interstate, the litmus test is whether transportation of mail over the segment is covered by the pay rate in question.  Based on the consistent findings of the Department, mainline and non-mail operations must be excluded from the ratemaking base for bush operations.

The Postal Service argues that the goal of the Part 121 rate setting is to determine the cost of operating Part 121 bush aircraft, so all costs should be included.  The actual goal of the rate setting is to determine the cost of transporting mail of a specific class.  The Postal Service argument is a variation on its claim that total system costs should be included in mainline rate setting.  In actual fact, the average costs per block hour for each aircraft are applied to the ratemaking base.  It is in the determination of the cost per revenue ton mile that only operations covered by the mail rate are included.  This recognizes the different types of operations have different traffic characteristics.  Service over which no bush mail is transported must be excluded.

The Postal Service argues that including data from non-bush or non-mail operations will improve the statistical accuracy of the ratemaking base.  From the arguments it is clear that whoever came up with the theory either has never studied statistics or failed the course rather badly.  The Postal Service argues that increasing the sample size alone will improve the validity of the result.  This is like saying that if we want to gather data about a specific population, and that population is relatively small, we will increase the accuracy by adding data from members outside the population.  If we want to know the level of English literacy among recent Hispanic immigrants, we will improve the accuracy by adding native born Hispanics, or even native born non-Hispanics because we will have a greater sample size.  If we want to increase the sample size of a poll of Republicans about their major concerns, we just add some Democrats.

As noted above, it is not the cost of aircraft operation that we are trying to calculate, but the cost of transporting a pound of bush mail through the air.  Including operations from non-bush or non-mail service corrupts the database.

The Postal Service argues that the potentially dubious accuracy of the bush reports supports inclusion of non-comparable data.  Somehow more data from the same dubious sources will increase accuracy.  The relation of sample size to statistical significance is based on different sample sizes of like data.  A sample of a large portion of a population will yield more significant data than a small portion of the population.  In this case, we have a 100% sample of the Part 121 bush carrier population, and a 100% sample of the Part 121 bush operations.  The sample size argument is meaningless when a 100% sample is made.  

Statistical accuracy measures are applied to samples when less than 100% of a population is examined.  For example, a variation of plus or minus 2% at the 80% confidence level means that in partial samples of same population (randomly chosen from the entire population), 80% of the samples will yield the same results within 2%.  If we want to increase the confidence level, to say 95%, we have to increase the size of the sample.  If we want to decrease the variation range among samples, we have to increase sample size.  With the database used in the current case, we have a 0% variation at the 100% confidence level.  You can’t do better than that.

INCLUSION OF PENINSULA AIRWAYS DATA
The Postal Service argues that Peninsula’s data should be included, and has a table showing the average stage lengths for total Part 121 operations by the three carriers.  This comparison is meaningless because it includes non-bush and non-mail service.  The table below shows that Peninsula Airways’ operations in bush service are significantly longer than the other two carriers.  In fact, the bush operations of Peninsula are longer than its mainline operations.



Carrier

Average Bush Hop
Average Non-Bush Hop



Peninsula

467 miles

294 miles



Frontier

166 miles

277 miles



Era Aviation

  65 miles

112 miles



Data for 12 months ended June 30, 2003 for Part 121 aircraft

The average bush hop of Peninsula is more than 50% longer than its average mainline hop.  Peninsula’s average bush hop is three times longer than the average bush hop of Frontier, and seven times longer than the average bush hop of Era.  The bush service of Peninsula Airways is a minor part of its Part 121 service.  Only 13% of its Part 121 departures is from its bush points.  Hageland Aviation showed that a comparison of segment and market traffic at the Peninsula bush points shows bush traffic is highly intermixed with mainline traffic.  It must also be remembered that rate setting is forward looking.  This rate is to be applied to routes on which new Part 121 service is offered.  There are no more 500 mile stage lengths as Peninsula operates to its bush points.  There aren’t any more 386 miles hops, like Frontier’s existing service between Fairbanks and Barter Island, or even 268 miles hops like Frontier’s Fairbanks-Galena service.  The average bush mail service in Alaska has averaged just under 90 miles, so future Part 121 service will be more like that of Era and entirely dissimilar to that of Peninsula.

The Postal Service argues that Peninsula’s data must be included in order to make the sample exhaustive.  This argument is historically inaccurate, and now, contrary to law.  The Department has consistently used samples from member carriers in a class.  It is only recently that the mainline rate structure has included all authorized mainline carriers, and even at that only two carriers are used to determine the cost trend line applied to the industry data.  Historically, the bush rate used only about 60% of the bush carriers covered by the rate.  The Department has complete discretion to establish the membership in the database, and the manner of adjustment, exclusion or analysis.  The rate must be consistent with rational ratemaking principals.  Exclusion of anomalous data has always been a valid practice.

The Postal Service confuses application of a rate with determination of a rate.  It argues that if Penair’s data is to be excluded from the Part 121 rate, it must be included in some other rate base.  Obviously it is not mainline service, nor is it Part 135 service.  The fallacy is that while the application of the Part 121 rate covers all Part 121 bush operations, the ratemaking base does not have to be exhaustive.  The Postal Service has raised the same argument about the data of Alaska Central Express.  It is not mainline service, so it must be bush service.  The Rural Service Improvement Act directly contradicts this argument.  Each of the three separate bush mail rates is to be based “…on data collected under subsection (k) from…bush passenger carriers.” (emphasis added)  Data from carriers such as Alaska Central Express, Artic Transportation Services, Arctic Circle Air Service, Village Aviation, Flight Alaska, Bellair, Servant Air and Olson Air Service must be excluded from the ratemaking base, but it is clear that the resulting rates do apply to the services of those carriers.  The population of carriers used to determine a rate does not have to include the entire population of carriers to which the rate applies.  In the case of cargo carriers, their data must be excluded by law.  The argument that everybody has to be included somewhere is patently false.

SERVICE FREQUENCY TO APPLY PART 121 RATES

While disputing the characterization of the Postal Service statements at the Alaska Air Carrier’s Association, the only challenge the Postal Service made to the Consolidated Carriers request for a minimum of six days a week service is that it might discourage entry of Part 121 carriers into new markets.  The record of the Postal Service comments is clear, and Department officials were present when the statements are made.  The fact that the Postal Service asserts that it can change effective rates day to day or week to week for unscheduled service changes is evidence enough of the abuse that can take place under the current definition of Part 121 minimum service.  In recent weeks the Postal Service has not only changed rates for all carriers in a market based on a single unscheduled flight by a single carrier; it has taken to paying the Part 121 rate in markets where no Part 121 exists, scheduled or not.  One flight a week is not sufficient to qualify for tender of bypass mail, or for tender of priority mail.

The Postal Service argument about service to new markets has validity.  Some markets are too small for six day a week service initially.  In that case, the Consolidated Carriers proposed that less than six flights can be scheduled, as long as all of the qualifying service is operated with Part 121 aircraft.  If only three flights a week are justified (the minimum level for bypass qualification), then that is the level of service that a carrier has to provide with Part 121 aircraft.

The purpose of the six flight per week or 100% of scheduled service requirement is two fold.  First, the explicit goals of the R.S.I.A. are “…to ensure that the Intra-Alaska Bypass Mail system continues to be used to support substantial passenger and nonmail freight service and reduce costs for the Postal Service.” and “to encourage that intra-Alaska air carriers move toward safer, more secure, and more reliable air transportation under…Part 121…where such operations are supported by the needs of the community.”  Clearly the capricious actions of the Postal Service do not support the actual passenger and freight service.  Operating one flight a week is not offering the public the ostensibly safer, more secure and more reliable transportation under Part 121.  Clearly, if only one flight a week can be offered, the needs of the community do not support Part 121 service.

Second, the slightly higher level will eliminate the uncertainty and gamesmanship that has already taken place.  Obviously the Department needs to clarify the definition of “scheduled service” to eliminate current Postal Service abuses, but even that minimal action will not deter abuse of the system in general.  The fact is that adopting a six flight per week or 100% of scheduled service requirement for conversion to Part 121 rates will not cost the Postal Service a penny.  All current Part 121 scheduled service meets this simple definition now.  The R.S.I.A. requires that a Part 121 carrier be tendered bypass mail in a market for the Part 121 rate to apply.  In new markets, a Part 121 carrier will have to operate at least three flights per week to qualify.  The abuses of the Part 121 rate previously predicted by the Carriers have come to pass.  The Department must adopt a definition of service that meets the goals of the R.S.I.A. to support substantial passenger and freight service and support the move to Part 121 service.

RESOURCES USED AND USEFUL
The arguments over this point have been made, but the carriers wish to point out that the Postal Service has turned 180 degrees on the point of “used and useful”.  The phrase is important to begin with because it is a part of 49 U.S. Code.  It was the Postal Service that introduced the argument about “used and useful” in order to get the Department to include systemwide operations and costs of Alaska Airines in setting intra-Alaska mainline rates.  It introduced a theory that the word “and” in the phrase really meant “or”.  As long as the services and costs were actually used or potentially useful to the transportation of intra-Alaskan mail, those costs should be included.  The Department completely rejected that argument, and determined that only services actually used in and useful to the transportation of mail were to be included in mail rate calculations.  Now the Postal Service argues that the “used and useful” requirement is just an “artificial consideration” and meaningless semantics.  The Carriers agree that the costs of transporting bush mail are what they are, and should not be corrupted through inclusion of non-bush or non-mail operations.

CALCULATIONS OF MAIL RATES
The Carriers are also concerned that a compensatory terminal charge be set as quickly as possible.  Mail rates have been frozen for two years, and during that time substantial increases have taken place in operating costs.  Furthermore, it is vital that the new terminal charge reflect the requirements of the R.S.I.A. and 49 U.S. Code.  In particular, 49 USC 41901 directs “In prescribing prices under subsection (b) of this section, the Secretary may include transportation other than by aircraft that is incidental to transportation of mail by aircraft…”  Incidental to the transportation of mail by aircraft is the transportation of mail from the Post Office to the aircraft, and from the aircraft to the destination Post Office or bypass addressee.  Historically, the Department has not isolated these costs and charged them directly to the Postal Service.  Before setting a terminal charge, the Department must identify these costs and assign them entirely to mail.  The use of regression analysis is better than simple averaging, but by definition a regression line overestimates low cost traffic and underestimates the costs of high cost traffic such as mail.

RETURN AND TAX ALLOWANCE
The essential point the Postal Service makes is that the 9.46% rate for return and taxes exceeds current actual carrier levels.  This argues that rate of return should depend on the overall health of the industry.  In good times, when carriers are more profitable, the rate of return should also be higher.  If the industry as a whole is losing money, as it did in 2001 and 2002, then the allowable rate of return should be negative.  The requirement of the Department is to set a rate that is compensatory for the carriage of mail.  Whether carriers make or lose money on passengers or freight should not affect the rate of return on mail.  Intra-Alaskan rates are based on fully allocated costs, not incremental costs, and the 9.46% rate for return and taxes is completely justified.

CIRCUITY MARKUP
The Postal Service confuses method of payment with generation of costs.  In a class rate, payment is uniform regardless of how mail is routed between origin and destination.  The circuity factor simply corrects the payment method for the way mail is actually routed and the expenses actually generated in its transportation.

THIRD PARTY LIABILITY
Before the R.S.I.A., the Department excluded passenger liability insurance expense from mail rates because it could be argued that a carrier did not need that insurance to qualify for mail tender.  All-cargo carriers qualified for all categories of mail, and did not have to carry passenger insurance.  Ironically, the R.S.I.A. requires that at least 70% of bypass mail has to be tendered to passengers carriers, which must carry passenger liability insurance.  The R.S.I.A. even has specific requirements about the level of insurance required.  The requirement that passenger liability insurance be excluded from mail rate calculations is simply a legislative favor to the Postal Service, and is unrelated to the actual costs of operating mail service.  On the other hand, ALL airlines must carry 3rd party coverage.  Like filing reports, or inspecting aircraft, 3rd party insurance is a basic and absolute requirement of operating certificated service.  It is ludicrous to claim the Postal Service receives no value from 3rd party insurance.  It is like saying that complying with F.A.A. aircraft maintenance requirements is not necessary to transportation of mail.  If an airine does not have 3rd party coverage, it cannot transport mail in scheduled service, period.

CONCLUSION
49 US Code and the Rural Service Improvement Act are specific about how mail rates are to be calculated.  Only operations used and useful to the transportation of the specific class of mail can be included in the mail rate.  The purpose of this mail rate proceeding is to determine the cost of transporting mail in bush markets in Part 121 passenger aircraft.  The Department not only has the discretion to exclude anomalous or noncomparable data from the calculations, it has the duty to exclude inaccurate data.  In at least two places in its Comments, the Postal Service directly challenges the accuracy of Penair’s data.  The Department must act to prevent and correct the abuses of the mail rate system of the Postal Service or opportunistic carriers that are not committed to upgrading service to full Part 121 service.

WHEREFORE:  The Consolidated Carriers request that the Department immediately rescind Order 2004-2-12, and adopt the rate structure developed in the Addendum to Comments of the Consolidated Carriers filed March 15, 2004.  Further, the Department should increase the minimum level of service for the application of the Part 121 bush rate to Monday through Saturday service, or 100% of the scheduled service operated by a 121 carrier in a market, whichever is less.  The Department must specify that the term “scheduled and operated” means both that a flight is actually operated with Part 121 aircraft and that the flight is scheduled in the Official Airline Guide to be operated with a Part 121 aircraft.  Aircraft substitutions or extra sections with Part 121 aircraft should only affect the mail pay of the Part 121 carrier actually operating the service.  The Consolidated Carriers also request that the Department accept this otherwise unauthorized document for the reasons enunciated above.

Respectfully submitted,

The Consolidated Carriers,

____________________

by Hank Myers

April 5, 2004
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