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DOCKET OST-2004-19368

AMENDED APPLICATION OF

ARCTIC CIRCLE AIR SERVICE, INC. AND VILLAGE AVIATION, INC.

October 11, 2004 – AMENDED October 26, 2004

Arctic Circle Air Service, Inc. (“Arctic”) and Village Aviation, Inc. (“Village”) submit this amended application for the transfer and subsequent surrender of a certificate of public convenience and necessity authorizing interstate scheduled air transportation pursuant to section 41102 of Title 49 of the United States Code (“the statute”).  The purpose of this amendment is to accommodate the joint filing of the application by both Arctic and Village.  All pages of the original October 11, 2004 filing, including the appendices (not included in this filing), remain the same except for page 1 (this page) and page 8 (the signature page).

In support of this application, Arctic and Village state the following:

1.
Arctic is the holder of a Certificate of Public Convenience and Necessity and is engaged in scheduled air transportation of cargo, passengers, and mail within the State of Alaska to several points from its operations bases in Anchorage, Fairbanks, Dillingham, and Bethel.  Arctic underwent an informal, continuing fitness review by the Office of the Secretary of Transportation in 2003 and was found fit to conduct its operations as a certificated air carrier by letter from Ms. Patricia L. Thomas dated November 24, 2003.  

2.
As a scheduled air carrier in the State of Alaska, Arctic transports bypass mail in several markets.  The US Postal Service tender of bypass mail for air transportation is governed by USC 39 §5402 (“§5402”).  Under §5402, the history of a certificated carrier’s passenger and nonmail freight traffic, as reported by carriers to the Department’s Bureau of Transportation Statistics, is used by the US Postal Service to determine the tender of bypass mail.  

3.
The existing flight operations of Arctic have excess capacity for mail and nonmail freight and Arctic seeks additional opportunities to improve the efficiency of its business and flight operations.  Arctic specifically wishes to enhance its eligibility for the tender of bypass mail under the provisions of §5402(n), which states:  

(n)
(1)
A carrier operation resulting from a merger or acquisition between any 2 carriers operating between points in the State of Alaska shall have the passenger and nonmail freight of all such merged or acquired carriers on the applicable route counted toward meeting the resulting carrier's minimum requirements to receive equitable tender of nonpriority bypass mail on such route for the 12-month period following the date of the merger or acquisition.

4.
A Certificate of Public Convenience and Necessity is required for the transportation of mail and specifically named as the priority requirement for the transportation of bypass mail in §5402(g)(1)(A).  Certificates of Public Convenience and Necessity are transferable with the approval of the Department.  There is precedent for carriers to sell and for carriers to purchase the certificate authority represented by a Certificate of Pubic Convenience and Necessity independent of the sale or purchase of the seller’s corporate entity.  

5.
There is no precedent for carriers exercising the provision of subsection (n) of §5402.  In lieu of a precedent, Arctic has informally discovered from the agencies directly involved in the implementation of §5402, namely the United States Postal Service, the Department’s Bureau of Transportation Statistics, and the Department’s Mail Rate Division, that the acquisition by one certificated carrier of another carrier’s Certificate of Public Convenience and Necessity, would constitute a carrier acquisition within the context of §5402.  

This projected understanding of the law is supported in part because the named agencies have established a precedent by consistently considering that the eligibility for carriage of bypass mail and the history of a certificated carrier’s scheduled operations accompany that carrier’s Certificate of Public Convenience and Necessity when it is sold and transferred to new ownership.  

6.
Village Aviation, Inc. (Village) is the holder of a Certificate of Public Convenience and Necessity to engage in scheduled air transportation and has been conducting operations as an all-cargo air carrier within the State of Alaska for several years, primarily from its operations base in Bethel.  Village’s certificate was re-issued by Order 95-5-1 to “Village Aviation, Inc. d/b/a Camai Air,” and Village has subsequently filed with the Department and FAA for authority to use the name “Village Aviation Inc. d/b/a Village Air Cargo.”  

7.
Arctic has agreed to buy and acquire the USDOT Certificate of Pubic Convenience and Necessity of Village for the purpose of acquiring the air carrier certificate authority of Village, and for the purpose of acquiring the mail and cargo activity that Village has obtained as a certificated carrier, including Village’s history of traffic statistics.  Village is selling and Arctic is buying only the certificate authority and cargo business accruing from the history of Village’s authority.  Neither the sale nor purchase of the Village Aviation, Inc. corporate entity is part of this transaction.  A copy of the purchase agreement and Village’s USDOT certificate is included in Appendix A of this filing.  

As a result of Arctic purchasing Village’s USDOT certificated fitness and economic authority, Village has been forced to surrender its FAA certificate to the FAA Flight Standards District Office-03 and Village is terminating all commercial air transportation operations as of the effective date of the sale.  A copy of a letter from Village to the FAA surrendering its FAA certificate is included in Appendix B of this filing.  

8.
Pursuant to §5402, and with the approval of the Department for the transfer of the USDOT Village certificate, Arctic is entitled to have the historical traffic statistics of Village counted in combination with those of Arctic for the purposes of determining Arctic’s continuing eligibility for bypass mail tender.  In accordance with the law, this benefit of the acquisition shall be in effect for a period of 12 months following the date of acquisition.  

9.
Arctic’s acquisition of Village’s USDOT Certificate of Public Convenience and Necessity clearly represents an air carrier acquisition within the context of §5402 based on the historical actions of the Department and US Postal Service as described in this filing under statements #4 and #5.  The transaction between Arctic and Village also constitutes the acquisition of one carrier by another in a practical sense because it results in one certificated air carrier absorbing and providing the service that was previously provided by two carriers.  

Moreover, approving the transfer of Village’s certificate to Arctic is in the public interest and would support the intent of the law.  The specific language of §5402(n) clearly favors the consolidation of air carriers that participate in the transportation of bypass mail, and the preamble to the Rural Service Improvement Act (RSIA), which revised §5402 and was enacted on August 2, 2002, describes the need to ensure that the bypass mail system is affordable for the Postal Service.  Arctic’s acquisition of Village’s certificate will result in a consolidation of air carriers and it will contribute to the stabilization of USPS transportation costs because it will result in greater load factors and increased efficiency of Arctic’s transportation of mail, which in turn will be factored into the Department’s mail rate calculations.  

10.
Arctic’s fitness disposition to conduct operations as a scheduled air carrier remains unchanged from the time of its last fitness review in 2003, and this transaction has not adversely affected Arctic’s fitness to continue operations as a scheduled air carrier.  

a) Arctic’s purchase of Village was done from available cash reserves with no effect to Arctic’s working capital.  No new encumbrances, liabilities or debts were incurred by Arctic as a result of this transaction.  

b) There are no changes to Arctic’s ownership, key management personnel or description of operations resulting from this acquisition.  Arctic will be able to accommodate the additional business resulting from the acquisition of Village with its current personnel, aircraft fleet and flight schedule.  The information Arctic recently submitted during its 2003 continuing fitness review is still an accurate description of these items and Arctic has no plans or intentions to change any of these items in the next 12 months.  

c) Since Arctic’s fitness filings of 2003, there have been no actions or outstanding judgments for more than $5,000 against any relevant corporation, key personnel employed by any relevant corporation, or person having a substantial interest in any relevant corporation of Arctic.  

d) In March of 2004, the Occupational Safety and Health Administration levied a $1,500 fine against Arctic for noncompliance with OSHA rules for facilities and equipment.  Arctic paid the fine and the noncompliance items have been addressed and corrected.  There have been no other actions or outstanding judgments for less than $5,000 against any relevant corporation, key personnel employed by any relevant corporation, or person having a substantial interest in any relevant corporation of Arctic since Arctic’s fitness filings of 2003,.  

e) Since Arctic’s fitness filings of 2003, there are no current pending investigations, enforcement actions, or formal complaints filed by the Department, including the FAA involving Arctic, any relevant corporation of Arctic, any personnel employed by any relevant corporation of Arctic, or person having a substantial interest in any relevant corporation of Arctic, regarding compliance with the Statute or orders, rules, regulations, or requirements issued pursuant to the Statute, and there have been no corrective actions taken.  

f) Since Arctic’s fitness filings of 2003, there have been no charges of unfair or deceptive or anticompetitive business practices, or of fraud, felony or antitrust violation, brought against Arctic or any relevant corporation, or person having a substantial interest in any relevant corporation, or person employed by any relevant corporation. 

g) On August 4, 2004, one of Arctic’s pilots experienced a gear-up landing in a Cessna 402 at the Huslia airport.  There were no injuries and fatalities but the aircraft suffered substantial damage according to the definitions of the NTSB.  The FAA is currently investigating the pilot of the aircraft involved in the accident, but Arctic is not under any investigation related to this accident.  The pilot is not a key personnel of Arctic.  The aircraft is undergoing repairs for return to service.  There have been no other aircraft accidents or incidents experienced by Arctic, its personnel, or any relevant corporation that remain under investigation by the FAA, the NTSB, or by Arctic since Arctic’s fitness filings of 2003,

h) The US Department of Labor is conducting an investigation of Arctic for alleged wrongful termination of 2 employees.  The investigation is continuing at the time of this filing.  There are no other material changes to the fitness filing that Arctic submitted to the Department in response to the Department’s continuing fitness review in 2003.  

11.
With the approval of the Department for the transfer of the Village USDOT certificate to Arctic, Arctic has elected to retire and surrender the transferred USDOT Certificate to the Department.  The acquired certificate is superfluous to Arctic’s existing operational authority and Arctic has no interest in seeing that any other air carrier under any other corporate entity conducts operations under the acquired certificate in the future.  

12.
Arctic respectfully requests a timely response from the Department regarding this application due to the fact that the provisions of §5402(n) stipulate immediate effect on the day of a carrier acquisition.  

The contents of this application and the attached exhibits are true and correct to the best of my knowledge and belief.  Pursuant to Title 18 United States Code Section 1001, I, Stephen W. Anderson, individually and on behalf of Arctic Circle Air Service, Inc., have not in any manner knowingly and willfully falsified, concealed or covered up any material fact or made any false, fictitious or fraudulent statement, or knowingly used any documents which contain such statements in connection with the preparation, filing or prosecution of the application.  I understand that an applicant who violates the provision of 18 U.S. C. 1001 shall be fined not more than $10,000 or imprisoned not more than five years, or both.  

WHEREFORE, Arctic Circle Air Service, Inc. respectfully requests that the Department grant this application, and any such other relief as it may find to be in the public interest.  

Respectfully submitted with amendments on October 26, 2004, 

_________________________________________

Stephen W. Anderson, CEO / Vice President

Arctic Circle Air Service, Inc

The contents of this application and the attached exhibits are true and correct to the best of my knowledge and belief.  Pursuant to Title 18 United States Code Section 1001, I, Don King, individually and on behalf of Village Aviation, Inc., have not in any manner knowingly and willfully falsified, concealed or covered up any material fact or made any false, fictitious or fraudulent statement, or knowingly used any documents which contain such statements in connection with the preparation, filing or prosecution of the application.  I understand that an applicant who violates the provision of 18 U.S. C. 1001 shall be fined not more than $10,000 or imprisoned not more than five years, or both.  

WHEREFORE, Village Aviation, Inc. respectfully requests that the Department grant this application, and any such other relief as it may find to be in the public interest.

Respectfully submitted with amendments on October 26, 2004, 

_________________________________________

Don King, President

Village Aviation, Inc.
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DOCKET OST-2004-19368

RESPONSE OF

ARCTIC CIRCLE AIR SERVICE, INC. AND VILLAGE AVIATION, INC.

October 26, 2004

Arctic Circle Air Service, Inc. (“Arctic”) and Village Aviation, Inc. (“Village”) provide this information in response to the Department’s request in its letter from Lauralyn Remo, dated October 15, 2004.  The following enumerated information directly corresponds to the numbered statements of Ms. Remo’s letter:  

1.
Arctic’s application of October 11, 2004, the amended application of October 26, 2004, and the additional information in this response, provide evidence of Arctic’s fitness and explain how the transfer of Village’s certificate to Arctic is in the public interest.  

2.
An amended application of Arctic’s original application has been prepared and is being submitted on the same date as this filing.  The amended application references the appendices to the original application, which remain unchanged, but are not included in the amended application.  

3.
Arctic’s scheduled services overlap all of the scheduled services of Village.  More specifically, there are no scheduled service points served by Village that are not served by Arctic’s Bethel-based service.  A copy of Arctic’s flight schedule and Village’s flight schedule at the time of the acquisition is included in Appendices A and B of this filing and they illustrate the common Bethel-based routes and services of both carriers.  The 3-letter codes used in the appendix schedules and a comparison of both carriers’ service points on the day prior to acquisition is illustrated below:  
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The duplication of service and the underutilization of both carrier’s available aircraft lift, motivated Arctic and Village to negotiate the acquisition and transfer of Village’s certificate authority.  It is also typical of the market environment that led to the passage of the Rural Service Improvement Act (“RSIA”).  The RSIA favors carriers that provide significant levels of passenger and freight service and provides an incentive for carrier mergers or acquisitions in §5402(n) (cited in the application).  The Arctic-Village acquisition contributes to reducing the number of air carriers that transport mail in Alaska, and it makes Arctic a stronger, more efficient carrier.  This is in the public interest and consistent with the law.  

Arctic has no plans to change its flight schedule as a result of the acquisition.  Because both carriers had excess available payload capacity and excess available aircraft lift prior to the acquisition, the only difference to Arctic after acquisition will be increased load factors and the possibility of operating an increased number of extra section flights, i.e. added flights conducted on an ad hoc basis to fulfill any excess scheduled service demand.  Arctic will not employ any employees of Village as a result of this acquisition, and Arctic will not provide any services of Village that are unrelated to Village’s air carrier certificate authority.  

4.
Arctic conducts scheduled service of cargo, passengers, and mail within the State of Alaska to several points from its operations bases in Anchorage, Fairbanks, Dillingham, and Bethel.  Cargo operations are the core business of Arctic’s operations.  Village operated as an all-cargo air carrier from its operations base in Bethel.  

The number and type of aircraft and the average number of departures and block hours flown by both carriers is included in Appendix C of this filing.  Arctic’s aircraft fleet offers the same cargo capabilities that Village operated, and like Village, Arctic frequently operates larger aircraft capable of hauling oversized freight on its extra section flights.  The flight schedules in Appendices A and B identify the specific markets of both carriers.  

5.
Arctic’s income statement for January 1 through August 31, 2004, and a balance sheet as of August 31, 2004, are included in Appendix D of this filing.  Arctic’s financial reports as of September 30, 2004, will not be available until early November.  

6.
The August 31, 2004 balance sheet is a fair statement of Arctic’s financial position prior to the acquisition.  Because the acquisition took place on October 11, 2004, Arctic is not in a position to generate a post-acquisition balance sheet until early December.  As stated in the application, Arctic’s purchase of Village’ certificate authority was done from available cash reserves.  The purchase was consummated for less than $10,000.00, and there was no material effect to Arctic’s working capital.  

7.
Arctic’s key management personnel remain the same as described to the Department during its fitness review in 2003.  They are: 

Director / President
Ervin Terry

Director / Vice President
Stephen Anderson

Director / Secretary-Treasurer
Walter Hanni

Director / Vice President
Karl Hanni

Director of Operations
Don Singsaas

Chief Pilot 
Shane Goetsch

Director of Maintenance
Troy Siekas 

There have been no key management personnel hired since November 2003 and the Department’s last fitness review and finding.  

8.
Arctic added one more aircraft to its commercial operating fleet, a leased Beechcraft A90 KingAir, in April of 2004.  There have been no other changes to Arctic since November 2003 that could affect its fitness to conduct operations as a certificated air carrier.  

WHEREFORE, Arctic Circle Air Service, Inc. and Village Aviation, Inc., respectfully request that the Department accept this response and grant the application, and any such other relief as it may find to be in the public interest.  

Pursuant to Title 18 United States Code Section 1001, the information provided in this response is true and correct to the best of my knowledge and belief, and I, Stephen W. Anderson, individually and on behalf of Arctic Circle Air Service, Inc., have not knowingly and willfully falsified, concealed or failed to disclose any material fact or made any false, fictitious, or fraudulent statement in connection with the preparation or filing of the material submitted.  

_________________________________________

Stephen W. Anderson, CEO / Vice President

Arctic Circle Air Service, Inc

Pursuant to Title 18 United States Code Section 1001, the information provided in this response is true and correct to the best of my knowledge and belief, and I, Don King, individually and on behalf of Arctic Circle Air Service, Inc., have not knowingly and willfully falsified, concealed or failed to disclose any material fact or made any false, fictitious, or fraudulent statement in connection with the preparation or filing of the material submitted.  

_________________________________________

Don King, President

Village Aviation, Inc.

Arctic Circle Air Service, Inc.
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Flight Schedule as of October 10, 2004

Arctic Circle Air Service, Inc.

Flight Schedule as of October 10, 2004
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Arctic Circle Air Service, Inc.
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Village Aviation, Inc.

Flight Schedule as of October 10, 2004
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Aircraft Fleet and Average Weekly Utilization

Data derived from the 4 months of Operations 
Immediately Preceding Acquisition, 10/11/04

Arctic Circle Air Service, Inc.

	Aircraft 
Type
	Number of Aircraft in Fleet
	Average Number of Weekly Departures
	Average Weekly Block Hours

	
	System
	Bethel
	System
	Bethel
	System
	Bethel

	Cessna 207
	6
	5
	125.7
	107.2
	78.2
	67.9

	Cessna 208
	1
	1
	23.3
	23.8
	15.5
	15.5

	Shorts SC-7 Skyvan
	3
	1
	60.3
	22.1
	44.2
	13.8

	Shorts SD3-30 Sherpa
	1
	
	11.9
	
	12.6
	

	Beech King Air A90
	3
	
	40.0
	
	64.4
	

	Cessna 402
	6
	
	90.1
	
	104.3
	

	Piper PA-32
	1
	
	8.6
	
	7.5
	


Village Aviation, Inc.

	Aircraft 
Type
	Number of Aircraft in Fleet
	Average Number of Weekly Departures
	Average Weekly Block Hours

	
	System
	Bethel
	System
	Bethel
	System
	Bethel

	Cessna 207
	4
	4
	72.3
	72.3
	40.2
	40.2

	CASA 212
	2
	1
	24.6
	21.6
	18.2
	12.7


Arctic Circle Air Service, Inc.

Balance Sheet as of August 31, 2004

Arctic Circle Air Service, Inc.

Balance Sheet as of August 31, 2004 (continued)


Arctic Circle Air Service, Inc.

Income Statement for Month and Year Ending August 31, 2004

Amended Application and Response to the Department with Additional Information


Arctic Circle Air Service, Inc. and�Village Aviation, Inc.


Regarding the transfer and subsequent surrender of a certificate of public convenience and necessity under 49 U.S.C. 41102 





Amendment to the Application of


Arctic Circle Air Service, Inc. and�Village Aviation, Inc.


For the transfer and subsequent surrender of a certificate of public convenience and necessity under 49 U.S.C. 41102 





Response of


Arctic Circle Air Service, Inc., and �Village Aviation, Inc.


With additional information regarding its application for the transfer of a certificate of public convenience and necessity under 49 U.S.C. 41102 








