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By the application dated October 11, 2004, amended October 26, 2004, Arctic Circle Air Service, Inc., (“Arctic Circle”) and Village Aviation, Inc., (“Village Aviation”), collectively, “the parties” pursuant to 49 USC, Section 41102 seeks the Department’s approval of the “transfer and subsequent surrender of Arctic Circle’s purchased Certificate of Public Convenience and Necessity of Village Aviation.”

Arctic Transportation Service, Inc., agrees with the November 1, 2004 comments of the United States Postal Service regarding the business definition of a “merger”, a combination whereby one of the constituent companies remains in being, absorbing the other or all of the other constituent company through a union, or amalgamation by which the stock of two corporations is made one, their property and franchise combined into one, their powers become the powers of one, and the identity of the two practically, if not actually, runs into one.

Clearly, a “merger” or “acquisition” by Arctic Circle to absorb Village Aviation has not transacted.  Arctic Circles has no intention to acquire the common stock of Village Aviation either though a cash sale or an exchange of its own common stock and thus it’s employees, assets or operations.  Arctic Circle only intends to garner, at a grossly discounted rate, the nonmail freight share of Village Aviation though the disguise of a merger or acquisition of the Certificate of Public Convenience and Necessity.  A Certificate of Public Convenience and Necessity is required for the transportation of mail and bypass mail; it is not an operating certificate. A formula to determine the value of this certificate could be determined from the projected mail volumes and  revenues; however, the value of the Certificate of Public Convenience and Necessity is not successfully demonstrated in this application.  Purchasing a Certificate of Public Convenience and Necessity for less that $10,000.00, which could include a purchase price of $1.00 and immediately relinquishing the certificate to the Department of Transportation in order to improve freight market share constitutes a scheme, not a merger.  Acquisition of Village Aviation’s Certificate of Public Convenience and Necessity will not result in a consolidation of air carriers.  There are no jobs saved or created by acquiring this piece of paper and neither is there a consolidation of assets, flight schedules or operations.

More importantly, 39 USC, Section 5402 (n) (1) stipulates that, “a carrier operation resulting from a merger or acquisition between 2 carriers operating between points in the State of Alaska shall have the passenger and nonmail freight of all such merged or acquired carriers on the applicable route counted towards meeting the resulting carrier’s minimum requirements to receive equitable tender of nonpriority bypass mail on such route for the 12-month period following the date of the merger or acquisition.”  The acquired carrier’s passenger and nonmail freight is counted towards the resulting carrier’s minimum requirements to receive mail tender.  

Arctic Circle already meets the minimum requirements to receive mail tender.  They do not require a second Certificate of Public Convenience and Necessity to meet those minimum requirements.  As stated by Arctic Circle in the application, “Arctic has elected to retire and surrender the transferred USDOT Certificate to the Department.”  The acquired certificate is superfluous to Arctic’s existing operational authority...”

The Arctic Circle/Village Aviation application for the transfer of this certificate distorts and misinterprets the true purpose and intent of  Section 5402 (n) (1).  Arctic Transportation Services, Inc.,  contends that Section 5402 (n) allows for two merging air carriers to meet minimum requirements and receive tender when they could not meet the minimum requirements as two separate and independent operations. The Arctic Circle/Village Aviation collective inclusion of the combined two carriers  nonmail freight market shares enhances Arctic Circle’s  minimum level to qualify and perhaps eliminates “nonmail freight” pool competition.  Arctic Transportation Services, Inc., maintains that it would be unjustly and unfairly harmed with this unprecedented move to allow the Arctic Circle/Village Aviation purchase of the economic authority, Certificate of Public Convenience and Necessity rather than with a genuine “merger” or “acquisition” of Village Aviation.

Arctic Transportation Service, Inc., questions the statement within the Arctic Circle/Village aviation Amended Application dated October 26, 2004, regarding “informal discovery.” 

#5: “In lieu of a precedent, Arctic has informally discovered from the agencies directly involved in the implementation of Section 5402, namely, the United States Postal Service, the Department’s Bureau of Transportation Statistics, and the Department’s Mail Rate Division, that the acquisition by one certificated carrier of another’s Certificate of Public Convenience and Necessity, would constitute a carrier acquisition within the context of Section 5402.”


It is also noted within this application: “The RSIA favors carriers that provided significant levels of passenger and freight service and provides an incentive for carrier mergers or acquisitions in Section 5402 (n).  The Arctic-Village acquisition contributes to reducing the number of air carriers that transport mail in Alaska...”

Considering this perspective of the purpose and intent of the RSIA, I strongly oppose the implications of discussions or “informal discoveries” at any level between Arctic Circle and the Postal Service or the Department of Transportation regarding the means by which one carrier may acquire additional mail volumes, therefore creating a disadvantage to other air carriers.  It is further noted that the United States Postal Service stipulates in their comments filed November 1, 2004, that the Postal Service has not offered this opinion, as stated by Arctic Circle/Village Aviation in the application for certificate transfer.

The application for certificate transfer does not demonstrate that Arctic Circle’s acquisition of Village Aviation’s USDOT Certificate of Public Convenience and Necessity is in the public’s best interest.  Arctic Circle has no plans to increase their flight frequency by adding more aircraft or additional flights to their schedules.  The application states: “Arctic specifically wishes to enhance its eligibility for the tender of bypass mail under the provisions of Section 5402 (n)..”

It is noted in the application that “As a result of Arctic purchasing Village’s USDOT Certificate of Fitness and Economic Authority, Village has been forced to surrender its FAA certificate to the FAA Flight Standards District Office-03 and Village is terminating all commercial air transportation operations as of the effective date of the sale.”  It is further noted that the application states that Village terminated operations as of the date of the sale, October 11, 2004.  In fact, Village Aviation terminated CA-212 flight operation in Bethel, Alaska, on or about September 10, 2004 and the remainder of flight operations on or about September 30, 2004, without proper notice to the United States Department of Transportation or the United States Postal Service.  Prior to September 30, 2004, Village Aviation terminated employees, sold assets and ceased operations.

The alleged “merger” or “acquisition” by Arctic Circle of Village Aviation is not a consolidation of the assets and operations and/or the acquisition of the common stock of Village Aviation, but merely an “afterthought” and well planned scheme to eliminate nonmail freight competition in  selected markets.

Arctic Transportation Services, Inc., respectfully submits this letter of opposition to the transfer of the US DOT Certificate of Public Convenience and Necessity from Village Aviation to Arctic Circle.  A precedent should most definitely not be set by this application or certificate transfer.

