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 By the application dated October 11, 2004, amended October 26, 2004, Arctic Circle Air Service, Inc., (“Arctic Circle”) and Village Aviation, Inc., (“Village Aviation”), collectively, “the parties” pursuant to 49 USC, Section 41102 seeks the Department’s approval of the “transfer and subsequent surrender of Arctic Circle’s purchased Certificate of Public Convenience and Necessity of Village Aviation.

Arctic Transportation Service, Inc. provides these comments in light of recently released T-100 data by the Department’s Bureau of Transportation Statistics, (“BTS”) for the October 2004 time period, when the “transfer” and subsequent surrender of Arctic Circle’s purchased Certificate of Public Convenience and Necessity of Village Aviation occurred.

Arctic Circle attempts to use the provisions of USC 39 5402 (n) as the basis for combining Village Aviation’s statistical freight history to their own, creating a greater combined share for city pairs.  Arctic Circle already qualifies, for the most part, under USC 39 5402 (i).

The Rural Service Improvement Act of 2002, (“RISA”) made a process available for two carriers operating between points in Alaska to have their passenger and freight data counted towards meeting the resulting carrier’s minimum requirements to receive equitable tender of bypass mail under USC 39 5402 (n) which states:


(n)
(1) A carrier operation resulting from a merger or acquisition between any 2 carriers “operating” (emphasis added) between points in the State of Alaska shall have the passenger and nonmail freight of all such merged or acquired carriers on the applicable route counted toward meeting the resulting carrier’s minimum requirements to receive equitable tender of nonpriority bypass mail on such route for the 12-month period 
following the date of 
the merger or acquisition.

USC 39 5402 (n) requires that two carriers merging or being acquired must be operating at the time of the merger or acquisition. It does not allow an operating carrier to acquire or merge into a non-operating carrier. Arctic Circle would have the Department believe that Village Aviation was operating on October 11, 2004, the date of the sale and transfer of Village Aviation’s Certificate of Public Convenience and Necessity to Arctic Circle. Arctic Circle submitted a copy of Village Aviation’s schedule, dated October 10, 2004 in its October 26, 2004 filing as Appendix B.  The Village Aviation schedule showed six scheduled flights per day operating six days per week out of Bethel.  The Department’s BTS recently released T-100 Data for the October 2004 time period shows Village Aviation has no traffic or data reported for any of its scheduled flights after September 30, 2004.  

It is our contention that after September 30, 2004, and before the sale of the Certificate of Public Convenience and Necessity to Arctic Circle on October 11, 2004, Village Aviation ceased flight operations.  Sometime after Village Aviation ceased operations, Arctic Circle discovered that they could merge with or acquire Village Aviation under USC 39 5402 (n) and increase their bypass mail share, unfairly and unjustly creating a skewed freight pool, penalizing already qualified freight carriers.  They did not merge or acquire one another.  Instead they developed a scheme to transfer Village Aviation’s Certificate of Public Convenience and Necessity
, which Arctic Circle purchased for one dollar.

Arctic Circle, in its November 15, 2004 rebuttal to the Postal Service, stated: “In fact, in the filings of Arctic and Village, neither party suggest that the transaction was a merger (emphasis added), nor do we believe that partial citations of definitions from selected dictionaries constitute sound reasoning forming an opinion in this matter.  The filings of Arctic and village clearly state the nature of the transaction without pretense, and explain why it is appropriate to accept the transaction as an acquisition within the context of 5402”. 

Arctic Circle states in their application that they are not acquiring Village Aviation or its Air Carrier Certificate.  They were only purchasing Village Aviation’s Certificate of Public Convenience and Necessity for the purpose of transferring statistical freight history to itself. Village Aviation retained their Air Carrier Certificate until they voluntarily surrendered it to the Federal Aviation Administration.  The purchase of Village Aviation’s Certificate of Public Convenience and Necessity by Arctic Circle does not transfer Village Aviation’s statistical freight history.  The law requires the acquisition of Village Aviation.

Village Aviation provided scheduled all-cargo services from their base in Bethel, Alaska, prior to suspending all flight operations on or about October 1, 2004. Their scheduled frequencies to the various villages served from Bethel were six flights per week. Prior to ceasing operations, Village held a Certificate of Public Convenience and Necessity.  Such a certificate permits a carrier to operate a schedule and hold itself out to the public for hire. A similarly situated carrier however can operate up to five flights per week between a city-pair without holding a Certificate of Public Convenience and Necessity Village Aviation could therefore have operated virtually its entire service schedule without holding a Certificate of Public Convenience and Necessity. A Certificate of Public Convenience and Necessity is merely a document issued by the US DOT signifying that the carrier in question has met minimum fitness requirements and is fit and able to provide scheduled air service and in the case of operations in Alaska, may also carry nonpriority bypass mail (subject to meeting other requirements as well). In other words, the freight Village Aviation carried is unrelated, for these purposes, to its 401 certificate. The traffic carried by a carrier has no bearing on the sale or purchase of such a Certificate of Public Convenience and Necessity.  If on the other hand, Arctic Circle acquired the company, that is the stock, of Village Aviation, Arctic Circle and Village Aviation would in essence become one, “the resulting carrier” as stated in 5402 (n). The new/surviving entity assuming all Villages assets, liabilities, experiences, statistics etc., and would be allowed to combine the freight history of the two carriers.

Arctic Circle argues that a clear record of Carriers buying another Carrier’s Certificate of Public Convenience and Necessity exists without buying the Corporation or other assets and liabilities.  That may be true before the passage of the Rural Service Improvement Act of 2002. (“RISA”)  Following RISA’s enactment, the rules changed.  It makes no sense for Arctic Circle to site history before RISA, as justification to transfer the Certificate of Public Convenience and Necessity and ignore RISA’s current requirement for two carrier’s to merge or be acquired with the resulting carrier surviving as the basis for combining freight history of the two carriers.

Arctic Transportation Services, Inc., respectfully submits this letter of opposition to Arctic Circle’s request to combine Village Aviation’s historical freight data as a result of the transferred Certificate of Public Convenience and Necessity.  We do not believe their transaction was conducted in the spirit of 5402 (n).  Buying a Certificate of Public Convenience and Necessity for one dollar and claiming it entitles the carrier to more bypass mail then one would otherwise be qualified for is outside the spirit and intent of the Rural Services Improvement Act of 2002.

�In the event that the holder ceases all operations for which it was found “fit, willing, and able,” its authority under the Certificate of Public Convenience and Necessity for Interstate Air Transportation is suspended.





