BEFORE THE

DEPARTMENT OF TRANSPORTATION

WASHINGTON, D.C.

OFFICE OF THE SECRETARY

__________________________________________







)

In the matter of the 




)








)







Intra-Alaska Bush and Mainline

)
          Docket OST-03-14694


Service Mail Rates


)








)

Reply of the Consolidated Carriers to the

) 

November 4, 2005 filing of the U.S. Postal Service
)

__________________________________________)

REPLY OF THE CONSOLIDATED CARRIERS TO THE
NOVEMBER 4, 2005 FILING OF THE U.S. POSTAL SERVICE
AND THE NOVEMBER 7, 2005 FILING OF PENAIR
Communications with respect to this document should be addressed to:

Hank Myers

MTC

P.O. Box 7341

Bellevue, WA  98008-1341

Office  (425) 641-8243

Fax  (425) 649-0904

Email  hank@mtcworld.com
November 21, 2005
BEFORE THE

DEPARTMENT OF TRANSPORTATION

WASHINGTON, D.C.

OFFICE OF THE SECRETARY

__________________________________________







)

In the matter of the 




)








)







Intra-Alaska Bush and Mainline

)
          Docket OST-03-14694


Service Mail Rates


)








)

Reply of the Consolidated Carriers to the

) 

November 4, 2005 filing of the U.S. Postal Service
)

__________________________________________)

Reply of the Consolidated Carriers to the

November 14, 2005 Filing of the U.S. Postal Service
and the November 7, 2005 Filing of Penair
INTRODUCTION

In Order 2005-10-29, the Department ordered all parties to show cause why Order 2005-3-27 should not be amended to require that “…if the Postal Service pays any carrier an amount above the regular Part 121 rate established by the DOT, the Postal Service must pay that amount a state-wide basis to all carriers serving regular Part 121 bush city-pair markets with Part 121 equipment or carrier serving with Part 135 equipment that maintain notices of equalization to the effective Part 121 rate.”  Comments were filed by Peninsula Airways and the Postal Service.  In addition to addressing the issue in question, both filings addressed other issues as well.  The Consolidated Carriers hereby replies to these filings, and requests leave to file an otherwise unauthorized document.
VACATING ORDER 2005-6-6
The Postal Service objects to vacating Order 2005-6-6, and requests that the rates be made final and replace the rates set in Order 2005-9-17.  The Postal Service challenged the idea that events had overtaken Order 2005-6-6, and relied on procedural arguments to support its contention that rates based on the year ended June, 2004 were more accurate than the rate issued in Order 2005-9-17.  The Postal Service contends that because the previous rate was based on the year ending in June, that the subsequent rate should be based on a year ending in the same month, even though it would only be in effect for less than six weeks, and would replace a rate based on later data.
The Postal Service dismisses the arguments raised by the Consolidated Carriers, claiming that the comments were filed “out of time”.  The comments of the Carriers filed on July 29, 2005 and modified on August 23, 2005 were accompanied by motions for leave to file an otherwise unauthorized document or alternatively be accepted although filed late.  The August 23 document simply corrected the July 29 filing to exclude non-revenue operations.  All arguments concerning the outdated information used in Order 2005-6-6 were raised in the July 29 comments overlooked by the Postal Service.  Both filings were accepted by the Department and duly docketed.  While the Postal Service may disagree with the Carriers’ comments, it cannot argue that the comments have no standing.
The filing of the Carriers clearly proves that the rates proposed in Order 2005-6-6 were out of data, inaccurate and not compensatory as required by law.  Even with the temporary but significant downturn in fuel costs during the first quarter of 2005, the rates based on the year ended March 31, 2005 were higher than those based on the year ended in June, 2004.  As noted by the Carriers’ comments, the rated proposed in 2005-6-6 were over nine months out of date when first proposed.
If obsolete data were not sufficient reason to vacate the order, the Department subsequently issued a rate order based on fuel cost data for the second quarter of 2005; 12 months more current than the rate proposed in 2005-6-6.  The Postal Service asks that the mail rates be based on data a year older than the data used in 2005-9-17.  The Department more reasonably proposed to set mail rates based on the most current data available when the analysis is undertaken.  The Postal Service has not provided any rationale why obsolete data should be used instead of current data; its argument is fatuous.
The Postal Service is wrong when it states in its footnote 1 that the rates developed by the Carriers were based on “…unaudited data that would not have provided a basis for the revisions sought.”  The Carriers never used the word “unaudited”, but simply stated that the data were the raw filings made by the carriers, i.e. submitted originally before the B.T.S. made adjustments and exclusions to create the AKREL file.  The AKREL data excludes all nonscheduled operations, even those are included in the terminal charge element of the mail rate.  Further, the AKREL files have be modified to include intervillage passenger and freight traffic over longer itineraries between the bush hub and the ultimate destination of the traffic.  This adjustment creates inaccurate revenue ton mile totals, and consequently unit costs.  The AKIN files have always been used to determine mail rates, and are the appropriate database to be used in this case.

In its August 23 filing, the Carriers corrected the July 29 filing to exclude identifiable non-revenue operations from the statistics database.  A number of carriers include identifiable non-revenue operations in the T-100 segment and market reports.  These flights include turnaround flights where the origin point and destination point are the same.  These segments reflect weather turnbacks and other flights outlined in the August 23 filing.  These segments do not generate revenue, and all traffic on board has to be moved on later flights that succeed in reaching the destination.  Air carriers had been reporting these turnback flights at the request of the Postal Service on its SAMS reporting system.  The Postal Service required that all segments, including non-revenue service be reported so as to be able to analyze completion factors and other statistics.  The Carrier sought to correct the record and asked the Department to clarify its instructions to carriers to exclude non-revenue operations in T-100 reports.
PART 121 RATE ISSUES
The Carriers take no position on current or proposed Part 121 rate levels except that the rates must be accurate and compensatory.  Both Penair and Frontier Flying Service have complained about the losses associated with the new Part 121 mail rates, but only Penair has proposed specific changes or quantified the results of their arguments.  No party has met its burden of proof as required by Department regulations.  It is incumbent on any party proposing changes in rates or procedure to provide the data upon which it relies, and to show that there is a causal effect between the services it provides and the mail rate.
In its filing of November 14, Penair resurrects previously rejected arguments about establishing a single Part 121 linehaul rate.  There is no support in the R.S.I.A. for such a single rate combining disparate operations, nor is there any D.O.T. precedent for such a combination.  An essential element of a class rate is that all aircraft covered be capable of performing the service included in the class.  The Part 121 aircraft operated by Penair and Frontier are incapable of serving the short runways covered the S.T.O.L. rate.  Penair and Frontier should not be paid rates for service the carrier cannot provide.

Penair further argues that there should be separate Part 121 terminal charge that would be higher than the industry terminal charge.  Previously, Penair claimed that Part 121 carriers had higher terminal costs because they served larger hubs on average.  This analysis failed even superficial scrutiny when it was pointed out that several rural Part 135 carriers had higher terminal costs than Penair or other large hub carriers, and that Era had terminal costs lower than the bush industry average.  Now Penair simply asserts that because its terminal costs and those of Frontier are higher than the bush industry, it must be because it costs more to load a Part 121 aircraft.
The F-2 reports do not allow for a breakout of terminal costs by aircraft type or class.      Penair has failed to show any basis for assuming that its higher terminal costs are related to its Part 121 bush service.  According to attachment KS-117, the terminal costs of all Part 121 carriers are well within the normal range of costs observed for bush service.  KS-117 shows a weighted average cost per weighted departure of $61.41.  The standard deviation of the sample is $44.04.  Penair’s cost of $106.16 is within 1.02 standard deviations of the weighted mean, while Frontier’s unit cost is within 1.13 standard deviations of the mean.  Significantly, while a significant share of Frontier’s and Penair’s bush mail traffic is transported on bush aircraft, all of Era’s traffic is loaded on Part 121 aircraft, and Era’s unit terminal cost is 0.58 standard deviations below the industry weighted average.  Just as there was no correlation between the size of the hub served and the cost of ground handling, there is no correlation between the operation of Part 121 aircraft and the cost of ground handling.  The Department has previously ruled that larger aircraft have lower ground handling costs, and has based mail rates on that finding.  
The theory of a class rate is that it will encourage higher cost operators to become more efficient and subsequently lower mail rates.  Penair has simply shown that it and Frontier are higher cost bush carriers.  There is no reason that higher costs carriers should be rewarded or lower cost carriers be penalized through rate setting.  Penair has not provided any evidence why its operations (or those of Frontier) should cost more at the same hubs as its Part 135 competitors.
The Department and its predecessor agencies have a collective 65 years of mail rate making experience, and the Department is required by law to set rates that are compensatory for the particular service provided.  Over the years the Department has used a variety of data and techniques to set mail rates in different jurisdictions.  Given the collective experience and precedent of the Department in mail rate making matters, and the requirement that it set compensatory rates for the service provided, the Department should be granted wide latitude in setting rates.  Department procedure should not be subordinated to the limited pecuniary interests of individual parties.
WHEREFORE, the Consolidated Carriers request leave to file this otherwise unauthorized document, and further request that the arguments of the Postal Service opposing the vacation of Order 2005-6-6 be dismissed as groundless.  The mere fact that the Department has issued an order based on more current data is sufficient to find that “events have overtaken” Order 2005-6-6, and that it should be vacated.  Similarly, the Department should dismiss the Postal Service arguments about the Consolidated Carriers filing being out of time.  All Consolidated Carriers filings have been accompanied by any necessary motions, and have been duly accepted and docketed.  The Postal Service arguments are procedurally deficient and must be dismissed.  Finally, the Department must maintain a single bush terminal rate applicable to all bush operations as defined by the Rural Service Improvement Act.  While Penair has demonstrated that it and Frontier, carriers that operate both Part 121 and Part 135 aircraft, have higher than average unit costs, they have not shown any basis for their higher costs related to regulations.  Era Aviation, which operates only Part 121 aircraft, has significantly lower terminal costs than Penair and Frontier.  Department policy has been to encourage more efficient and lower cost service.  There is no reason in this case why carriers with higher unit costs should be singled out and paid a higher rate than carriers operating more efficiently.
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